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Caldwell for the plaintiff. 
Burton for the defence. 


Gaston, Judge, after stating the Madi as above, proceed- 
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J une, 1838. ed :—It is objected on the part of the defendants that by our 
“Ausea act of 1819 all parol contracts to convey land are void, and 
that no part performance can, in this State, take a parol con- 
tract out of the operation of that statute. We admit this ob- 
jection to be well founded, and we hold as -a consequence 
from it that the contract being void, not only its specific per- 
formance cannot be enforced, but that no action will lie in 
law or equity for damages because. of _non-performance. 
But we are nevertheless of opinion, that the plaintiff has an 
equity which entitles him to relief, and that parol evidence is 
admissible for the purpose of shewing that equity. The 
plaintiffs labour and money have been expended on im- 
proving property which the ancestor of the defendants en- 
eouraged him to expect should become his own, and by the 
act of God, or by the caprice of the defendants, this expecta- 
tion has been frustrated, ‘The consequence is a loss to him 
and a gain tothem.—It is against conscience that they should 
be enriched by gains thus acquired to his injury. (Baker and 
Wife v. Carson, 1 Dev. and Bat. Eq. Rep. 381.) If they ~ 
repudiate the contract, which they have a right to do, they 
must not take the improved property from the plaintiff with- ~ 
out compensation for the additional value which these im- 
provements have conferred upon the property. | 

The Court therefore directs that it be referred to the © 
Clerk of this court, to enquire and report what is the addi- 
tional value conferred on the land in question by. the improve- 
ments of the plaintiff, and that he state an account between 
the parties, charging the plaintiff with a fair rept since the 
death of Andrew Griffin, and crediting him with what has 
been advanced towards payment for said land, and with the. / 
amount of the additional value so conferred upon it. 


v. 
Gauirrin. 


Per Curtam. Decree accordingly. 
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Jone, 1838. 
MARGARET MANNING »v.. THOMAS WOFF Admr. om 


Mawxyine 


Where a testator directed his property to be kept together, and his family sup- on 

ported out of it, under the government of his wife, and that no expenses should 
be charged to his children while they remained at home, and that his sons 
should in the final division of his estate account for expenses they might in- 
cur after leaving home to acquire professions, and that an equal division should 
be made when his youngest child attained full age—Held that a daughter 
who left the family after she attained full age, was not entitled to mainten< 
ance, > 4 


Tue case made by the pleading, was as follows: The late 
Moses Manning died in the year 1834, leaving a widow and 
nine children, all of whom were living. His three eldest chil- 
dren were sons who had arrived at full age, and were engaged 
in the exercise of professions and trades, for which their fa- 
ther had educated them. His two next children were daugh- 
ters both of whom attained'21 years since his death, the elder 
of these, Mary, was married and the other, Margaret the 
plaintiff, had, since her arrival at 21 years, resided with her 
sister. ‘These were the testator’s children by a former wife. 
Richard the eldest child of the wife who survived him was 
not of age, but had been’sent abroad. to Jearn a trade, and 
there were three children under age living with, and under 
the government ‘of their mothers’ Moses Manning duly 
made a will whereof he appointed his wife sole executrix. 
She renounced the office, and dissented from the provision 
made for her in the will/as insufficient. ‘The administration 
of the will was then granted tothe defendant. — The will after 
giving some small specific legacies, and entering into details 
which do not bear upon the.case, directed that the whole of 
the testator’s estate should be kept together as one joint stock 

~antil his son Thomas (the youngest child), should arrive at 
21 years of age, or during his wife’s life or widowhood, and 
then to be equally divided between all his children—that in 
the division his three eldest sons should account, as for ad- 
vancements, for all that had been expended on them after 
they left home to get professions, and until they reached 21 
years, of which the testator left precise statements in his 
books, and that the same should be done with regard to what 
might be expended on his other sons after leaving home.— 
The testator then directed that no expenses should be eharg- 
ed to any of his children while they remained at home-—and 
further declared that he left the whole of his estate and the 
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Juxe, 1838. government of his family to his wife. The bill stated that 
Maxxixe the plaintiffhad left her mother-in-law, and gone to live with 
her sister, that she needed an annual allowance for her sup- 
port, and that upon a fair construction of the will she was 
entitled to receive such out of the fund which the testator had 
directed to be kept together for future distribution. The 
administrator submitted that after arrival at full age and 
leaving the widow’s family, the plaintiff was not entitled to 
an allowance for maintenance. 

Augustus Moore, for the plaintiff. 

M. Haughton, for the defendant. 


Gaston, Judge, after stating the case as above, proceeded 
as follows: 

It is plain we think that the “home” mentioned in the 
will is that household of which the testator was the head 
while living, and the government whereof he committed to 
his wife upon his death. We think also that the clause, 
whereby the whole of his estate is left to her, must be inter- 
preted as vesting her with the disposition of such part of its 
income during the period she remains head of the family, as 
is necessary for the benefit of the members that compose it. 
As to his sons it is obvious that the testator did not contem- 
plate them as continuing members of the family after reach- 
ing full age, and that he provided for an anticipation of their 
portion in case of leaving home at an earlier day. It is not 
so certain what he contemplated with respect to his daugh- 
ters on their attaining full age. Whether he took it for 
granted that they would cease to be members of the family, 
or meant to leave them the option of still continuing such if 
they pleased. But the provision that his children shall be 

maintained, is expressly limited to the period during which 

aio shall remain at home. When emancipated from its re- 


of the wid- they 


the will of Straints they are no longer entitled to this privilege. 
her hus- The dissent of the wife has necessarily broken in upon 


\. ; . 
prone it some of the arrangements in the will. But as the conse- 
—— quence of that dissent was but to obtain for her a provision 
range- _— jn addition to what was given in the will, it cannot have the 


nts ° ° °° 
made in effect of changing the dispositions for the nurture, care and 


pate education of the children. All of the profits of the fund not 
effect iis wanted for this purpose must accumulate and fall into it, 


tion. until the period of division arises. 


Wenn 
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The bill is dismissed—but it is a hard case, and is therefore Jove, 1938. 


dismissed without costs. — 
Mannino 


Per Curt. Bill dismissed.  Worr. 


ROBERT McNAMARA, admr. of STEPHEN L. FERRAND 
v. THOMAS IRWIN et al. 


Where two parties claim distinct interestsin a note, and one claim is admitted 
and the other disputed by the maker, and ajudgment is entered up for the 
amount of the-first, upon an agreement that the defence to the last shall be 
in. no way prejudiced thereby, a court of equity will not permit an execution 
to issue for the disputed claim, until its merits have been settled. 


Tue bill in this case was filed by Robert M‘Namara 
against Thomas Irwin, and Michael Irwin co-partners in 
trade under the firm of Thomas Irwin & Co. (of New-York ;) 
Anthony W. Horton and George W. Hutton, of this state ; and 
Albert Tarrance, formerly also of this state; but who had 
recently removed therefrom, to enjoin further proceedings 
on an execution issued upon a judgment obtained by the said 
Thomas Irwin & Co., against the plaintiff as administrator 
of Stephen L. Ferrand deceased. 

The case made by the bill was, that Stephen L, Ferrand 
the intestate of the plaintiff}‘at the request of the defendant 

- Tarrance, endorsed a note of the said Tarrance for the sum 
of $5,000, for the purpose of guaranteeing to Irwin & Co. 
certain acceptances made, @r to be’made, by them on ac- 
count of said Tarrance, and that a certain William E. -Poe, 
endorsed another note of said Tarrance for the same sum, 
and executed for the same purposé; that Irwin & Co. 
sent these notes to this state and had suits instituted thereon 
for the purpose of recovering the amount of their advances, 
intended to be secured thereby; that the whole amount of 
all their advances was $3940, ;4;; that judgments were 
rendered as well in the suit against Poe as in that against 
the plaintiff, for the entire amount of each note respectively, 
but with an agreement not to collect more than the sum due 
for their advances ; that this agreement was testified in the 
suit with the present plaintiff by a document subscribed by 
the attorney of record of the plaintiffs in that suit, and filed 
among the records of the court, whereby it was declared 
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Jone, 1838. that the note, (on which judgment had been so obtained) with 


M‘Nama- 
BA -_ 


Seavtin 


another note had been deposited with them (the said plaintiffs) 
as a guaranty for sundry acceptances, as per account filed, 
that they claimed only the sum of $3940; that they would 
not sue out execution for more than that sum, and the in- 
terest to become due thereon, and the costs—that Hutton — 
and Horton pretended that they had some claim for the bal- 
ance of these notes, and that how this might be, was to be 
settled between them and the defendants, (meaning the de- 
fendants against whom judgments had been rendered,) that 


the plaintiffs wishing to keep aloof from this controversy 


would lend no aid to either party therein ; that if thé’ defence 
against the claim of Hutton and Horton was improper at 
law, and not in equity, the.judgment should not prejudice 
such defence, and if necessary, upon payment of so much 
thereof as should be due the plaintiffs, a new trial should be 
granted, the plaintiffs in no event to be liable for the costs 
of litigation. The bill then charged that Irwin & Co. had 
been fully paid off, (the one half by the plaintiff and. the 
other half by Poe,) all they claimed as due for interest and 
cost, but nevertheless an execution had been sued out to 
collect the residue of the judgment from the plaintiff, with 
an endorsement on the said execution that it was issued for 
the use of Hutton and Horton. — 

The defendants Hutton and Horton by their answer de- 
nied that the note endorsed by.the plaintiff's intestate was so 
endorsed for the purpose of gQaranteeing advances“made 
or to be made to Tarrance by Irwin & Co., but avered 
that Tarrance had purchased out the interest of these 
defendants in the late firm of Hutton, Horton & Co. 
and upon such purchase bound himself to pay them the 
sum of three thousand dollars, and to pay off all the debts 
of the said late firm, and to save them from liability or in- 
jury therefor; but it was further stipulated upon the contract 
of purchase, that for the purpose of more speedily accomplish- 
ing the payment of the debts of said firm, and relieving 
these defendants from responsibility, thereupon, Tarrance 


. should put into their hands four notes amounting together to 


the sum of $15,000, with sufficient endorsers, to be by these de- 
fendants negotiated or collected for the purpose of discharg- 
ing those debts, and also of paying them the $3000 due for 
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the said purchase ; that the two notes mepticneti in the bill, Jows, 1638. 
with two others, one for $3000 endorsed by William M‘Kay, ywwama- 
and one for $2000 endorsed by William E. Poe, were de- — 
livered to the defendants in pursuance of said agreement; liwsn. 
that all of the said: notes were transferred by them to Irwin 

& Co., in order to guaranty to them such advances as they 
might make.at the request of.these defendants; that ad- 
vances were made by Irwin &! 20,"to the amount of $9000 

all of which were faithfully ap by the defefidants to the 
discharge of the debts’ of the late firm of Hutton, Horton & 

Co; that the notes of $3000 and $2000 were.paid up in full 

to Irwin & Co, which left a balance due’ them of between 

three and four thousand dollars, to collect which balance 

suits were brought by Irwin & Co. against the plaintiff as 
administrator of Ferrand the endorser of one note, and Wil- 

liam E. Poe, the endorser on the other unpaid note; and 
judgments were recovered respectively in said suits for the 

full amount, principal and interest of each note. The an- 

swer then’ avered that before the commencement of said 

suits, these defendants had taken ‘up and paid off with their 

own funds, debts of Hutton, Horton & Co, which Tarrance 

was bound to have discharged, and which were intended to 

be secured by the said notes to the amount of $1843, -42; 
which with thésinterest thereon they were justly entitled to 
collect out of the said endSrs@i.'Thése defendants admitted 

that Irwin & Co had collected from the plaintiff and William 

E, Poe the entire balance due then for*their advances, but 
"insisted that the sum aforesaid so due them, and for which 

the said notes were, and the judgments thereon are securi- 

ties, remained wholly unpaid. ‘They denied that the agree- 

ment of Irwin & Co. set forth in the bill was intended to 
discharge. the plaintiff from liability to these defendants on 
account of the judzment ; -but was a mere memorandum to 

show “ that the said Thomas Irwin & Co. only claimed in their 

own right by virtue of said judgments, the amount for which 

they severally sued out their executions, it being for abouts 

the sum of $2000 against the plaintiff as administrator of 

T. L. Ferrand, whereas by the agreement referred to, ac- 
cording to the plaintiffs own showing they was authorized 

to collect the rise of $3,900. The defendants avered that 





16 


EQUITY CASES IN THE 


Jowe, 1938. after Irwin & Co. had collected what was due them, they, in 
MNama. Pursuance of the agreement upon which the notes had been 


BA adm. 
v. 
Iawiy. 


transferred, assigned over the said judgments to these de- 
fendants for the benefit of the creditors of the late firm of 
Hutton, Horton & Co. a copy of which assignment was 
annexed to their answer. ‘They further insisted that if the 
“ memorandum” before referred to could have any operation 
against their claim, that the plaintiff had full notice of that 
claim, and abundant time to. make defence against it, and 
having altogether neglected to make any defence, bis appli- 
cation for an injunction should be regarded as a mere’ effort 
to delay the payment of a just debt. 

Irwin & Co, by their answer also denied that the notes in 
question were received by them from Tarrance, but declared 
that the same were placed with them by Hutton & Horton 
asa guarantee for the payment of moneys advanced by 
these defendants to Hutton & Horton for the benefit of 
the late firm of Hutton, Horton & Co, and upon an agree-* 
ment to be returned as soon as the amount of said moneys | 
should be collected or refunded. » They stated the amount 
of their advances, and of their callections, and the balance 
due them—and theif sending on the two unpaid notes to be 
put in suit, and the judgments obtained thereon, as was set 
forth in the answer of their, co-defendants @dmitted the 
making of the agreement by their ditorney on getting judg- 
ments as charged in the bill, and their’ having obtained fall 
satisfaction for all their advances; insisted that they hada 
right to assign the judgments to Hutton & Horton ; decla-. 
red that they have done so; and contended that the trie 
meaning of the memorandum or agreement was that the 
plaintiff should have a reasonable time to make good hig de- 
fence to any other claim that might arise on the j nt 
against him, and this he had been allowed most amply. 
These defendants denied that they have collected out of the 
plaintiff the full amount for which they had a right to sue 
out execution against him, as by the terms of the agreement 
they were to be allowed to sue out execution for $3,940 
and upwards, and they have collected from the plaintiff 
only the sum of $2000. 

As to Ferrand, the bill was taken pro confesso. On the 
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last circuit, his Honor Judge Toome? dissolved the injunction Juxx, 1838. 

and the plaintiff prayed an appeal which was allowed. MW Nama- 
Iredell § Caldwell, for the plaintiffs. ae 
W. H. Haywood, for the defendants. Inwix. 


Gaston, Judge, after stating the pleadings as above set 
forth, proceeded: 

The last ground of defence taken in this answer, which has 
been also, but not so.distinctly urged in the answer of 
Hutton & Horton,may be promptly disposed of. The agree- 
ment that gives rise to the present controversy was avow- 
edly made in relation to both the judgments, According to 
that agreement the plaintiffs in the judgments Were to be at 
liberty to sue forth an execution upon either of thém, for the 
whole of the sum ascertained to be due, but they were 
not to collect from both of them more than .the sum truly 
due. The resort toa defence so disingenious is calculated to 
hurt the cause that adopts it—but we will consider the main 
defence relied upon, altogether unprejudiced thereby. 

The rea] dispute in this case is between.the estate of the 
deceased Sfephen L. Ferrand, represented by the plaintiff on 
the one hand, and the defendants Hutton & Horton on the 
other. Irwin & Co, set up no claim,to the money in dis- 
pute, and Tarrance is insolvent.  Andthe dispute isnot what 
shall be finally between these parties upon the hear- 
ing, but what is the. proper disposition of the subject until a 
hearing of the cause can-be had.’ The decision of this ques- 
tion depends upon the proper construction, of the agreement 
so often referred to, and the established usages of courts of 
equity. 

There is no pretence that the highly respectable profes- 
sional gentleman (Mr. Henry), who subscribed that agree- 
mentyeither transcended his authority, or acted without the 
full approbation of his constituents. Hutton & Horton do 
not complain that this agreement was made in violation, or 
in fraud of their rights, unless it should be construed to have 
intended a release of their demands. They were on the spot 
where the suits were prosecuted, and the suits were institu- 
ted as they say at their request. It can scarcely be doubted 
but that they were privy to the agreement, and assented 
thereto. But however this may be, it was known to the at- 

3 
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Joe, i838 torney of the plaintiffsin the suits when the agreement was 
M'Nama- entered into, that they set up some claim under, or upon the 
ma, . notes, which was not admitted by the endorsers, and it was 


Dowds. 


his purpose—that of those whom he represented, and of the 
defendants in the suits, that in the rendition of the judgments, 
this claim should not be passed upon. Nothing in regard to 
its validity or invalidity was to be determined thereby.— 
Unquestionably the defendants Hutton & Horton are right 
in insisting that by the agreement it was not intended to re- 
lease, surrender or discharge their claim. The judgments 
were severally taken for the full amount of principal and in- 
terest of each note, not only tosecure the payment to the 
plaintiffs of the part thereof which by the agreement was 
shown to. be'due to them, but,te stand also as securities for 
any other person who had claims founded on the notes. It 
is contended by the defendants Hutton & Horton, that they 
are entitled to have the benefit of these securities, because of 
advances made upon the faith of these notes, to the amount 
of $1843;5,;, and, if this allegation of theirs*be éstablish- 
ed, they will have a right in the name of Irwin'& Co., to 
collect that amount upon these. judgments. They would 
have had this right without*an Assignment, and as that 
transfers no legal interest, they have this right and no more 
under the assignment. Irwin & Ca‘are still the pro- 
prietors 6f these judgmentsyand this court ‘will hol to 
be trustees thereof for those beneficially entitled to the un- 
collected moneys thereon. But certainly upon a faif con- 
struction of the agreement it must firsf*be established that the 
claim of Hutton & Horton is well founded’ before they are’ 
entitled to any control over the judgments. When these 
were rendered the claim was characterised as a pretension 
which, whether true or false, was wholly unknowg to those 
in whose favor the judgments were rendered, and upon the 
truth or falsehood of which they were not to determine.— 
From the Controversy in‘Tegard to this claim they were to 
keep aloof, andin its prosecution they were to be wholly neu- 
tral. The claim was to be settled between the parties aver- 
ring and contesting it—amicably if they could, by a resort to 
the courts of justce ifthey,could not. To arm one of these 
parties with the power of collecting all that is demanded 
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from the other, before any settlement of the controversy—to Junx, 1838. 
give him this decided advantage in the beginning of the ju- Mywama- 
dicial contest—would be to observe a singular sort of neu- a og 
trality. While the agreement stands this cannot be per- Iawim. 
mitted. 
The defendants in this case seek to put an absurd construc- 
tion upon the agreement, when they insist that the endorsers 
were to have time by it to disprove.the claim. _It is accord- 
ing to the ordinary notions of justice that a disputed claim 
should be proved. Until it is prima “facie*established, de- 
fence against it is not to be asked. Where, how and before 
whom is the claim to be disproved? The agreement shows 
that unless the parties came to an amicable Ts 
claim was to be proved, and if the judgments'pr 
culties in opposing it, the judgments themselves hie be set 
aside, and new trials allowed so as to leave the controversy 
one entirely new. 
The usages of the court are consistent with the course 
which .t agreements indicates as proper to observe. The 


equity of the bill in substa that the fiote in this case 
was received-by the isla ow only a8 a’ security for 


their advances, and these n paid. This equity is not 
denied. _ The plaintiffs.at law admit that they have no right 
to. wht be.collected. But a new claim is 
Feicodalbd ia bel behalf of persons "hot parties to the. judgment, , 
who pray to have the benefit 0 of ito secure, adémand which 
_ has never yet been passed upon by any tribunals” Tt may be 
“that this claim is just, and therefore it is ri that an oppor- 

tunity should be afforded to show it. But nom comstat that it 
_isjust. The oath of the defendants shows no more than that 
they so believe, and it is not an oath responsive to of deny- awe Se. 
ing any. of the allegations in the bill. It is the‘settled rule mits the 
that when the equity of a bill is not denied by the answer, pag 
but'‘a new equity is thereby introduced to repel.or avoid it — a 
—the injunction will not be dissolved by, such an answer, an avoid- 
but shall be continued until the hearing of the cause. It is Say hl 
the opinion of this court that the interlocutory order dissolv- pod md 
ing the injunction in this cause was erroneous, and that the oon hong 
said injunction ought to have been continued until the final 


hearing of the cause. A certificate to this effect must be 
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June, 1838. forwarded to the court of equity for the county of Rowan, 
WNama. With instructions to proceed accordingly. 


RA; adm. 
ec. 
< Per Curtam. Decree reversed. . 


OSTEN BRADSHAW et. ux. v. JAMES ELLIS ez. al. 


Two different tracts of land a half mile apart, which were cultivated by a tes- 
tator together, as one farm, will both pass by his will, under the description 


of “ my plantation.” 


Anperson Exuis died possessed of one hundred slaves, 
and thfee separate tracts of land, each of which he cultivated. 
One tract, on which he resided, contained 565 acres—an- 
other called the Kelly tract, containing 800 acres, was half 
a mile distant from that first mentioned, but was cultiva- 
ted with it as one farm—the third, called the Mill tract, was 
several miles distant from the two others, and contained 
2700 acres. 

By his will, after giving several slaves to two of his daugh- 
ters, with a direction that they'should be estimated in the 
division of his personal estate, he proceeded as follows :— 

“It is my will that my family live together, and that all 
the property not devised, to remain on my. plantation i in the 
care of my beloved wife Judith Ellis, to be managed to the 
best advantage until my son William Anderson shall arrive 
at full age, at which time I wish all my personal estate, con- 
sisting of negroes, horses, cattle, hogs, and sheep, farming, . 
utensils and all other personal estate divided equally among 
the following legatees, to wit: my wife Judith- Ellis, Eliza- 
beth Pearson, Maria Ellis, Lucy, John, Sarah, Mary and 
William Anderson Ellis, so as to make them all equal in my 
personal eState, but if my wife should die before my son 
William Anderson arrives at full age, then the property to 
be divided as soon as can be. 

“I give tomy sons John and William Anderson Ellis, on 
William Anderson arriving at full age, my tract of land 
which I purchased of Elizabeth M. Kelly, containing about 
eight hundred acres, to be equally divided between them 
both, to them and to their heirs forever, but should either of 





SUPREME COURT OF NORTH CAROLINA. 21 


them die without issue, then the surviving brother to heir all Juws, 183e. 


the Kelly tract. Saasinaw 

“I give to my beloved wife Judith Ellis, during her natu- ‘2 

ral life, one third part of the tract of land whereon I now live, , 
supposed to contain five hundred and sixty-five acres, her 
part to include my mansion house, all other buildings, also 
the spring, also the following negroes, to wit: Dice, &c. It 
is my will that my Executor sell the whole of my mill lands, 
supposed to contain twenty-seven hundred acres, on a credit 
for the best price that can be obtained, the money arising 
from said sale to be equally divided between my daughters 
Harriet Bradshaw, Elizabeth Pearson, Maria, Luey, Sarah 
and Mary ; but if said land cannot be sold for r something like 
a fair price, then my Executor is to pay (as ‘séom as it can 
be made by the ‘crops which may hereafter be raised,) to 
Elizabeth Pearson the sum of two thousand dollars, which 
is to be in full of her part of ihe said land, and whenever said 
land.can*bé:sold, the proceeds thereof to be equally divided 
between my other daughters, to wit: z Harriet Bradshaw, 


Maria, alg and Mary Ellis. * “ , wae” 


“T will that'my Executor’éelkmy tract of lind whereon I 
now live, after the death of my wife, either Privately or at 
public r the highest price, thé money arising from said 
salé to ly divided a following children, to 
wit: Elestes Pearson, Maria, aucy, | Sargh ‘and Maty 
Elis.” 

The. plaintiffs, one of iba aie’ the daughter of the testa- 
tor mefitioned in the will as Harriet Bradshaw, contended 
that the testator died intestate as to two thirds of the first 
mentioned tract of land, which descended to his heirs until 
the death of his wife—that his heirs were entitled to a divi- 
sion thereof, and to immediate possession of two thirds of it, 
and to an account of two thirds of the rent and profits thereof’ 
since his death. They also conténded that the second tract 
of land above mentioned, descended-to the heirs of the testa- 
tor, until William, the testator’s youngest son, should attain 
his full age ; and they prayed for an account of the rents and 
profits of that; and further they insisted that the growing 
crop upon the mill tract belonged to the heirs. They alleged 
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Jone, 1838. thet the Executor and the widow had received all the above 
Baapenaw ™cCntioned rents, issues and profits. The Executor, the 
g7,, Widow and the other children of the testator were the defend- 
ants, and the only questions were as to the proper construc- 
tion of the above recited clauses of the will. 
J. T. Moorehead, for the plaintiffs. 
Caldwell, contra. 


Danret, Judge.—After examining the whole will, we 
are of opinion, that the testator did not mean, by the 
words “my plantation,” to confine the care of his wife only 
to the home tract of 565 acres; bat that he designed to em- 
brace under this designation the. two tracts which he cultiva- 
ted together as one farm. It ‘Séem$ to us, that a chattel 
interest in the other two tracts of land passed to the widow, 
as trustee for the children named in the will, until William 
should come of age, or until the death of the widow, if that 
event should happen before William came of age. That this 
construction is right, is fortified by the fact, that the testator, 
when devising his lands in other parts of his will, does not 
make use of the word “plantation,” but he uses the words 
“tract of land.” “Again, he devises his Kelly tract of land 
to his two sons John and William, on William’s attaining 
full age; shewing his intention that it, (the Kelly tract) 
should go to some other person until that period arrived.— 
If no other person could be designated, by implication plain 
in the will, to take, then the heirs at law wouldtake. But 
the testator does say, all the property not devised, is to re- 
main in the care of his wife to be managed by her until 
William shall come of age. If the words are not express, 
the implication is plain, that the wife should take the Kelly 
tract. When William shall come of age, the chattel inter- 
est of his mother, (if she then be alive,) will cease, and John 
and William will be entitled to the possession of the Kelly 
tract. ‘The two tracts, viz: the home tract and the Kelly 
tract, pass to the widow under the words “ my plantation.” 

whee é The second question raised by the bill, has been decided 
pee: apy by the court, in giving the opinion on the first question. “I 
his proper- give to my sons John and William A. Ellis, on William A. 


weinonhis Ellis arriving at full age, my tract of land which I purchased 
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of Mrs. Kelly, &c.” Does this tract of land descend to the Jone, is3s. 
heirs at Jaw, until William arrives at age? We have before go, psnaw 
said that the widow has a chattel interest in this tract. If a, 


the widow should die before William comes of age, who pjantat‘on, 
would be entitled to take the Kelly tract from her death unto a 
the time of William’s coming of age, is a question not neces- wife until 
sary now to be answered. The heirs at law, as such, at — 
present have no vested rights in this tract of land. oeee a 
The third question submitted, did the implements which age; and 
were on the mill tract of land, at the death of the testator, go ino peat 


to the persons who were. to have the proceeds of the sale of ti — 
the said tract. The clause int the will is as follows :* “It another, 
my will that my Execy ‘sell the whole of my mill lands, r= dg / 
on a credit, for the best price that @&n be obtained, the money implication 
arising from said sale to be equally divided between my _ re 
daughters, &c.” Theynill tract is not devised tothe daugh- that period. 
ters, nor to the Execuf®f to sell, ‘The Executor has only a growing * 
naked power.to sell and divide the money produced by the 

sale of the land, and not the crop, growing of. the land@t the devised ae 
death of the:testator. The mill land-descended to the heirs cou'ty and 
‘at-law, subject to the power in the Executor,to ‘sell. Théheir. 
emblements or lands which descend to the heir,.belong to the 
Executorj and are persona’ assets. We therefore declare, 

that no’ part of the emblements, which were on the-mill tract 

the year the testator died, belong, to the plaintiffs under pis 

clause in the will. As to the.gemhaining question whi 

spects two thirds of the home tract, if Mrs, Ellis.shall be alive 

when William arrives at full age, then she by the will becomes. 
entitled to but one’third of that tract of land for her life. The 

other two thirds not having been disposed of by the will, then 

will go to the heirs at law until the death of the widow. ,On 

her death, the Executor has a powerto sell this#ract, and divide y 

the money among,the daughters mentioned. Th 
‘present are not entitled to any “aon tne 
bill—therefore the bill must be dismissed. . a ay 
Per Curiam. Bill dismisted.” 
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ALFRED M. SLADE v. ELISHA R. RHODES, et al. 


An agreement whereby an agent is constituted to recove® property by legal 
process, and is to receive one half for his compensation is infected with cham- 
perty, and will not be aided in Equity. And upon a subsequent contract for 
the sale of the interest of the principal to the*Agent, it must appear that’ the 
agency was at an end when it was made, and that the agent had imali things 
acted with good faith, before assistance will be rendered to him. 


This bill set forth that on the 31st Dec. 1819 one Wil- 
liam D. Taylor the husband of Nancy Taylor, formerly 
Nancy Monk, conveyed to John West in trust for the sepa- 
rate use of the said Nancy, one undivided half of the per- 
sonal property and choses jn action, which they were enti- 
tled to receive under the will'of her father Thomas Monk, 
deceased : that the said Thomas Monk, who died in the year 
before, had bequeathed all his propggty to his five children, 
viz., the said Nancy, Sally, Maria, Joseph and Martha : that 
Martha having died soon after her father, and a division of 
the negroes that were left by the said Thomas having been 
undertaken to be made on the day preceding the execution - 
of the conveyance by Taylor to West, there had been set 
apart as the share of Taylor and wife one fourth part of the 
said negroes, thus including not only the fifth directly be- 
queathed to Taylor’s wife by her father’s, but also the fourth 
of a fifth which accrued to her as the next of kin of her. de- 
ceased sister ; that a division was made of the-negroes thus 
allotted to Taylor’s wife between the said Taylor and the 
said West, and that the latter, from the time of that division, 
and up to the time of filing the bill, in February 1822, had 
continually held the negroes delivered over to him in that 
division, as being conveyed by the said deed, for the sepa- 
rate use of the ‘said Nancy. The bill further stated that 
Thomas Monk at the time of his death had under the wil] of 
Thomas Spillér, a vested remainder in certain other slaves, 
subject to an estate for life in one Mary Sherrod,gwhich re- 
mainder passed by the general bequest in his will to his said 
five children—that the said Mary died in the year 1824, 
that Joseph Monk, one of the five children of Thomas Monk 
died in the same year—that a petition was then filed in be- 
half of the said Sarah Taylor and the two other surviving 
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children of her father, Sally and Maria, for the purpose of Joxs, 1838. 
dividing the slaves in which Mary Sherrod had held a life Stabe 
estate—that the commissioners appointed under this petition po bie, 
put into a common or joint stock not only these slaves, but 
those which had been allotted to Joseph Monk in the former 
division of 1819, and on the 27th of December 1824, divided 
the whole into three shares, of which one third was then al- 
lotted to Sarah Taylor, and taken into possession, by her said 
trustee, and the same had ever since., been retained: by him 
and his representatives, after his death until the dast« of the ? 
year 1829, and the tg of the year 183Q,.when: fe-. 
groes Harry, Matilda, tebecea came to ‘Woncssion 
of the plaintiff. Ther sill pied that John West died in 
‘-9829, and William ‘Taylor ii S31—that Kenneth West 
‘first administered on thé-estate,of the said John, and after 
his death the defendant Elisha A. Rhodes—and that the de- “2: 
fendant Martin B. Ballard intermarried with Nancy Taylet " 
$.widow of the said William Taylor, and has been 
ihted his administrator. Thelplaintiff then set. forth * 
Gm August 1829 he had been appointed. by the said ad 
San Avent ( sue for and recover whatever money or other 
““Sproperty was due to him by reason of higjmarriage with ° 
Nancy Monk; that acting under this-aut ity, he got into 
his Ae. re the negroes Harry, Matilda:gnd Rebecca, and 
them, believing that if he had not strictly a legal 
was in equity entitled t6 them, or®to their value— 
that on the 21th of May 1830, a new contract was made be- 
tween him anduthe said Taylor, by which ‘for the valuable 
‘consideration of $500, Taylor assigned to the” plaintiff all 
his estate in and to the négroes, naming them, which were : 
allotted to the said Taylor’s wife in the divisién of 182&}« 
The plaintiff then complained that in the, division of .18 
of Martha's aye of thé” Hegroes whe 
Thomas Monk died possessed, had been see eomab betw 
‘Taylor and West the trustee of Taylor's ; 
propertyito which they weté entitled under the Sea 
‘Thomas, Whereas that fourth was not subject to Taylors 
deed inasmuch as it accrued to the said Taylor and wife 
as her distributive share of the said Martha’s personal 
estate ; he also complained that the said West, under the di- 
4 
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June, 1839. viston of 1824, received the whole of Joseph Monk’s share 


of his father’s negroes under the first division of 1819, to no 
part whereof was he entitled under Taylor’s conveyance, 
and that he received a third instead of a sixth of the negroes 
which belonged to her father at his death, subject to the then 
outstanding estate. The bill then charged that suit at law 
had been brought against him by Rhodes, the administrator 
of West, for the negroes Harry, Matilda and Rebecca ; 
averred that these negroes are of less value than the excess 
improperly received and retained by West under the divi- 
sion of 1824; prayed for an injunction to restrain that suit ; 
and for a proper division between himself andthe defend- 
ants, of the negroes allotted to West in that dis or for 
compensation in money because of his right to® part thereof. 
The defendant Elisha A. Rhodes averred that John West in 
the bill named, and his representatives, held the slaves de- 
livered over to him in 1819 under a division with Taylor 
continually thereafter, and held those allotted to the said 
West in the division of 1824, continually thereafter, with 
the exception, as to those last mentioned of the three slaves 
Harry, Matilda and Rebecca, which he alleged were at the 
times stated in the bill, clandestinely seduced away, or for- 
cibly taken into the possession of the plaintiff, for the sole 
and exclusive use of Nancy Taylor, as though she were a 
feme sole, and adversely to the said William Taylor, her 
late husband, and all other persons, and insisted upon such 
length of possession as a bar to the Claim now pretended, 
under the act of 1715 for limitation of actions, and the act of 
1820 for quieting the title of persons in possession of slaves ; 
declared his personal ignorance of the other matters charged 
in the bill, and put the plaintiff to the proof thereof, and es- 
pecially and preremptorily denied that the plaintiff ever pur- 
chased Taylor’s interest in the premises, or paid any con- 
sideration whatever therefor. The defendants Ballard and 
wife denied that the pretended contract of purchase between 
the plaintiff and the said Taylor was made for any.valuable 
consideration, and insisted that ifin truth it were so made, it 


' transferred only such interest as Taylor then had ; that is to 


say a right to reduce into possession during the coveriure, 
these his wife’s choses in actions, or to have them if he sur- 
vived his wife. 
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Replication being taken to these answers the parties pro- Jowe, 1838. 


ceeded to their proofs, It is unnecessary to notice these ex- 
cept so far as they bear upon one allegation in the bill, put in 
issue by theanswers, and essential to the establishment of the 
plaintiff’s casé, viz: the assignment by Taylor to the plaintiff 
for a fair and valuable consideration. 

In support of this the plaintiff produced the instrument, 
executed by Taylor, attested by Jno. E. Wood, as subscrib- 
ing witness, dated the 11th of May 1830, and proyedat May 
term 1830 of. Bertieycourt. It recited a consideration’ of 
$500, paid by the plaintiff to Taylor, but _the subscribing 
witness, stil that he eithér saw it executed, or heard 
it ackno slaved that he-saw ‘no money paid, and 
was silenkas a aay ity having been given to Taylor 
for the payment thereok Hé tegtified however that at the 
time of the execution, Taylor was ‘sober and as appeared to 


him,in his senses. The plaintiff further exhibited a sealed 


hote in his own handwriting, without witness or/date, where- 
by he promised, on demand to pay Taylor @250, but with an 
express condition that “ this note isnot negotiable.” On this 
was endorsed, in the plaintiff’s handwriting, a credit for 
$3874, 0f the 18th of July 1830. He’ also exhibited an 
instrument under seal, from Taylor to the plaintiff of the 
2ist of August 1829, unattested, but acknowledged by Tay- 
lor in open court, at the ‘term where the alleged as- 
signment was proved, whereby. "Taylor authorized the: plain-. 
tiffin his mame, and in the name’ of Taylor’s wife, to ask, sue 
for and recover, from any persons having possession theréof, 
such sums of money, real or personal estate, which the said 
- Taylor derived by marriage, with his said wife, and declar- 
ing that the one half that may be recovered by the said plain 
tiff should be applied to his sole and proper use, and «the 
other half to the use of the said Taylor, and that the said pow- 
er should be irrevocable, provided that the»plaintiff should 
proceed forthwith to reduce the said property into posses- 
sion He relied also on the deposition of Figuras , a 
brother-in-law of Taylor, who stated that Taylor toldshim 
in 1827, he thinks, (probably a mistake as to the year), that 
he had made a power of attorney to the plaintiff to sue for 
Tayler’s property; that in May 1830, Taylor wanted wit 
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ness to go with him to Windsor to meet Slade, who, Taylor 
said, had agreed to buy the title, and take an assignment; 
that witness furnished Taylor with a horse and gig, but did 
not accompany him; that Taylor went off sober and that 
witness saw him on Thursday of the said week in Edge- 
combe county, at a cock-fight, where Taylor told him that 
he had assigued his right to Slade, who had paid him some 
money, and given his note for the residue of the price. What 
was tle price, or what part was paid, Taylor did not tell the 
witness, and at that time Taylor was sober. 

A mass of testimony was taken on both sides in regard to 
Taylor’s capacity and habits: There was much discrepan- 
cy among the witnesses, but the,result of the whole clearly 
established that he was originally of sufficient, but not above 
ordinary capacity, that when a boy he became addicted to in- 
toxication, that for many years before his death he became a 
notorious and habitual drunkard, that he and his wife separat- 
ed from each. other before 1819, and lived apart ever after- 
wards, that he had no fixed habitation, and no apparent 
property, staying sometimes with his brotheryand at other 
times where his brother boarded him, and relying on his 
brother for the supply of his wants, that he was vexed with 
his wife, and was anxious and offered to sell or give away 
the claim which he understood that he had to property in the 
possession of her trustee, in order to spite her, that he-was 
reckless of his interest, and confided blindly in those whom 
he supposed his friends, that after the alleged purchase of the 
plaintiff he seemed as destitute of means as before, that his 
habits of drunkenness became more inveterate than before, 
and his understanding sunk more and more under them, as he 
approached his end, that he died in October 1830, a victim to 
these habits, that for a month or two before his death he had 
scarcely any of intellect left, and that in June 1830, it was 
at least questionable whether he had legal competency tu 
make any contract, however simple, or however unim- 
portant. 

Iredell, for the plaintiff. 

The defendants were not represented. 


Gaston, Judge, after stating the pleadings and proofs as 
above set forth, proceeded as follows :— 


~- 
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The plaintiff is not in this court an assignee, It is impos- Juxx, 1938. 


sible for us todeclare upon these proofs, that the alledged as- 
signment was for a fair and valuable consideration. The 
instrument of the 21st of August 1829, shows a contract 
founded in champerty, the most odious species of maintain- 
ance, prohibited by the common law, and denounced by stat- 
ute, where he who maintains the suit of another is to have a 
share of the thing gained as a compensation. It was not 
therefore in the capacity of Taylor’s agent, as the bill un- 
truely alleges, but as a purchaser upon shares of Taylor’s 
right to sue, that the plaintiff. first interfered with this dor- 
mant claim, and got into ‘possession a part of the negroes 
which gave rise to it. \ There should be clear evidence that 
this illegal contract was wholly abandoned, and one perfectly 
fair and unexceptionable substituted in its stead, before the 
character of the plaintiff’s claim can recommend it to the aid 
of this court. Now instead of abandoning it—after the al- 
leged new contract-was formed—and at the very term where 
that is offered for probate and registration—the plaintiff 
presents in court, as valid and subsisting, and Taylor ac- 
knowledgesas still binding upon him, the very instrument of 
August 1829. Must we not infer that the new contract, as 
it is termed, was new only’ in form, that it grew out of, and 
was subsidiary to, and in execution of the former? The note 
exhibited, if in truth jt. ever was in Taylor’s hands, of which 
there is no proof, axtrinsie or intrinsic, is of so singular a 
character as to yield no support to the plaintiff’s side of the 
issue. It, was drawn up by the plaintiff, and has no date, 
We have therefore no means of judging when, nor for what 
it was executed. If given, as is pretended, in part considera- 
tion of an absolute purchase, what explanation is to be offered 
of the stipulation that Taylor should not negotiate it? Sup- 
posing that the true agreement between the parties was for 
a division of the property, confidently expected to be obtain- 
ed, and that to hold out the appearance of an absolute” pur- 
chase, it was deemed expedient that a note should bé made 
by Slade,—the stipulation was probably inserted to prevent 
Taylor from using it in violation of the actual bargain. 
The endorsement of a payment on it in July, has no sanction 
from Taylor. It is} in the plaintiff’s handwriting, without 
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Jews, 1838. signature or witness, and is dated when Taylor had nearly 
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on ifnot quite reached completefatuity. It is evidence at least 


that at that time the note was in the plaintiff’s possession—- 
when but a very trifling sum was alleged to be paid upon it, 
and it is not shown that it was found among Taylor’s effects 
at his death, nor otherwise than by the endorsement, that one 
cent was paid upon it. There is nothing then left for the 
plaintiff's allegation of a purchase for a valuable considera- 
tion to stand upon, except Taylor’s acknowledgments—and 
if the proofs already considered lead to the result that the 
bargain was in truth for a division of the spoil, to which the 
parties were to give the semblance of a sale, it wa to be ex- 
pected of him not to hesitate iff sig alng the instrument con- 
taining the formal acknow “of a consideration, apd 
that in talking of the trati8action afterwards, he should speak 
ofit as a sale, Nay it is probable, as he said to somey that 
some money, a few dollars, might have been advanced to him 
to enable him to attend the cock-fight in Edgecombe, but it 
is not to be credited if so large a sum as $250, was then actu- 
ally paid to this reckless and indigent man, and a note pass- 
ed for securing the sum of $250 more, that no show of either 
should be made, and that he should continue in appearance 
ever afterwards what at the time,of,the alleged purchase he 
in truth was, destitute of all me&ips of subsistence but those 
furnished by his brother. When to these considerations we 
add Taylor’s habitual drunkenness, mental imbecility, and 
blind confidence in those he supposed his friends—notice the 
close connection between him and the plaintiff, evinced by 
the contract of August 1829—and remember that the poor 
creature had been til/ then looking all around him in vain for 
some person who would accept on any terms, a transfer of 
his ri ght. to vex his wife, and interfere with the property 
all for her out ofthe wreck of the portion which he got in 
marriage—we repose in these acknowldgments no confi- 
dence whatever. 

The plaintiff does not claim as assignee of a legal interest. 
His assignment is confined to Taylor’s interest, whatever it 
may be, in the property which was the subject of the divi- 
sion in 1824; and does not affect the property held under 
the division of 1819. If it can have any operation it is an 
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assignment of his wife’s entire distributive share in the ne- Juve, 1833. 
groes which her deceased brother, Joseph Monk, obtained “giizn 
in the division of 1819, of her share also of those parts of the "im 
negroes of which Thomas Monk died entitled in remainder, 
and which accrued to her deceased sister Martha, and to 
her deceased brother Joseph, and one half of the share which 
was bequeathed to her directly in these last mentioned ne- 
groes by her father—When it was made, the subjects of 
the assignment were held in open hostility to his claim. 
The plaintiff comes here to have it enforced as an assign- 
ment in Equity. It is not sueh, unless made fairly and for a 
valuable consideration.” ’ And we I 4 all decidedly of the 
opinion that it was not sO.made%%" 

Without therefore noticin asf fe.other grounds of defence, 
it the opinion of this cOurt that the plaintiff's bill be dis- 
missed ‘with costs. 


* : 
Per Curiam. Bill dismissed. 


' JOHN VANN et. ux: and LEWIS GREGORY v. PETER HAR- 
GETT et. al. 


Where ma*y rersons are, jo'ntly Gtle¢ at law toa large number of slaves 
held by many different ‘they may have relief in equity upon the bill 
of some in behalf of the feat the principle of preventing a multiplicity 
of suits. ° 


“« 


In the year 1783 Joseph Gilbert made his will and there- 
by bequeathed to his daughter Mary A. Gregory, the wife 
of John Gregory, two female slaves for life, withy 
der to all her children which she then had), or- 
might have, (excepting her son John) equally-to 
between them. Of this will the testator ‘appo 
County Court of Jones the executor. 

The bill, which was filed in the year 1824, alleged that 
the testator at his death owed no debts, and that the County 
Court of Jones assented to the legacy to Mary A. Gregory, 
that she died in 1826, having survived her husband John 
Gregory more than twenty years, leaving eleven children, 
the issue of her marriage—of whom the feme plaintiff and 
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Joxe, 1838, Lewis Gregory were two—that three of her children, viz : 
“Yanx & Celia, Willis and Ashton, resided in South Carolina—that 
ee the rest of them, whose names were set forth, had removed 
Haacetr. to other states unknown to the plaintiff, and were dead 


without representation in this State—that they all, except 
one, Allen, survived their father; but died before their mo- 
ther—that John Gregory many years ago sold to Peter 
Hargett the elder, the two slaves above mentioned—that the 
sale was of the life interest of his wife. That twelve of the 
defendants, who were named, had possession of some of the 
issue of the two slaves, claiming them under Peter Hargett 
the elder, “ well knowing the premises—and the just rights 
of your orators in behalf of themselves and othersythe chil- 
dren of the said Mary Ann Gregory, and combining how to 
injure your orators and others their associates, have set, up 
an absolute title to the slaves.” The bill then proceeded, 
“that because of the absence and death of many persons, as 
herein before stated entitled to claim with your orators, and 
the want of representation on the estates of many dead as 
aforesaid, it is wholly impossible for your orators to assert 
their rights in the ordinary form of law.” No persons were 
made parties as the personal representations either of Peter 
Hargett the elder, or of John or Mary Gregory, there being 
none in existence. The prayer, wag that the persons’ un- 
known, claiming an interest similar°to the plaintiffs, might 
be made parties in such way as the court might direct, and 
also that they might answer and bécome parties defendant 
and submit to such decree as might be pronounced ;: and 
further that the other defendants claiming under Peter Har- 
gett the elder, might discover the names of the slaves in 
their possession, and be decreed either to surrender them to’ 
the plaintiffs, or account for their value, if they had_ sold 
them, and for their hire since the death of Mary A. Gregory. 

The defendants claiming under Hargett demurred to this 
bill, and assigned for cause of demurrer, first that the plain- 
tiff had a remedy at law, by action of trover or detinus— 
secondly, for multifariousness. 

His Honor, Judge Martin, at Jones on the spring circuit 
of 1832, overruled the demurrer and the defendants ap- 
pealed. 
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The cause was argued in this court by W. C. Stanley Joxe, 1938. 
and Badger for the defendants, and by J. H. Bryan, Hay- Vixx & 


wood and Winston for the plaintiffs, 


Dantet, Judge, after stating the substance of the bill as 
above, proceeded as follows.— 

The first cause assigned for demurrer, is because the 
plaintiffs have a remedy at law by action of trover or 
detinue. 

After what was done by the County Court, and the long 
possession of the slaves by and under the mother, (tenant for 
life of the legacy,) the title of the plaintiffs seems to be ad- 
mitted on both sides, to bé-a legal title; we also think it is 
a legal title. But if the plaintiffs‘could, by any possibility 
recover at law, that is not a reason sufficient, in a case like 
the one disclosed by this bill, why they may not also pro- 
ceed in equity. The plaintiffs claim by, and seek to estab- 
lish in themselves, one legal title to the slaves, as against 
each and all the numerous defendants now holding the same. 
The plaintiffs claim as executory devisees after the death of 
their mother, by force of the bequest in Joseph Gilbert’s 
will. Lord Redesdale says, courts of equity will take juris- 


diction and prevent multiplicity of suits at law. And the- 


cases in which it is attempted, and the means .used for that 
purpose are various, Withahis view, where one general 
legal right is claimed against several distinct persons, a bill 
may be brought to establish the right. Mitford’s Pleadings, 
145. Thus, Where a right of fishery was claimed by a cor- 
poration throughout the course of a considerable river, and 
was opposed by the Lords of manors and owners ‘of land 
adjoining, a bill was entertained to establish the rightagainst 
the.,several opponents, and a demurrer was ovérruled. 
Mayor of York v. Pilkington, 1 Atk. 282. But it is angued 
here by the defendants council, that this right to come into 
equity by a plaintiff, who. claims one general legal right 
against several distinct persons, is confined to those cases 
where a judgment at law against any one of the many ad- 
verse claimants, would not quiet the plaintiff against future 
disturbances and trespasses, even by that very defendant 
himself; as in the case referred to in Atkins. If any of the 


defendants had been sued at law for fishing in the river un- 
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Juve, 1833. der their claim of a several fishery, and the plaintiffs title to 
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a sole and separate fishery, had been established, stil] the 
plaintiff could have recovered at law only for the injury 
which he had sustained before issuing his writ; and he 
would, on a second trespass even by the same defendant, be 
compelled to bring a new action. That when the plaintiff 
having the legal title, is liable to be harrassed by a number 
of persons claiming the same thing adversely to that title, 
the plaintiff at law having no other remedy but to sue toties 
quoties as each and every one of those adverse claimants 
may make trespass, the trespass then and then only, as law 
cannot give complete relief, will the Court of Equity step in 
and give its aid, by ordering all the adverse claimants to 
submit their rights to one trial at law, or an action to be 
brought by or against one, or a few of the many claimants 
as may be directed. And, if the plaintiffs legal right be es- 
tablished on that trial, then all the adverse claimants, how- 
ever numerous, shall and will, in equity, be forever enjoined, 
and the plaintiff forever quieted in his title and rights, And 
it is denied that except in cases of this kind only, will a 
court of equity entertain jurisdiction, to prevent a multipli- 
city of suits at law. The answer which we give to this ar- 
gument is, that the case put by the counsel is but one 
among many where equity will interfere to prevent a mul- 
tiplicity of suits at law. The cases in which it is attempted, 
and the means for that purpose “are various” says Lord 
Redesdale. The case in Atkins is put as one among many 
in illustration of this rule. The object of a court of equity 
in entertaining such a bill, is to prevent multiplicity of suits 
at law by determining the rights of parties upon issues di- 
rected by the court, if necessary, for its information, instead 
of suffering the parties to be harrassed by a number of ‘sep- 
arate suits, in which each suit would only determine the 
particular right in question between the plaintiff and defend- 
ant in it.. The notion, that equity interposes only to pre- 
vent a multiplicity of actions foties quoties as the trespasses 
committed, is answered again by stating, that sucha bill can 
scarcely be sustained, where a right is disputed between two 
persons only, until the right has been tried and decided at 
law, Mitford, 146. We think the first cause of demurrer 


must be overruled. 
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The second cause assigned for dessarrer. i is for multifari- Jowe, 1838 1838 


ousness. It is said, that the interest, of each of the defend- Vaxy & 


ants is separate, and that neither one has any concern in the &*=9°** 


defence of their co-defendants. The court will not permit Haxeerr. 
a plaintiff, to demand by one bill several matters of different where one 


natures against several defendants; for this would tend to o- 


load each , defendant with an unnecessary burthen of cost, claimed in 
by swelling the pleadings with the state of the several . a 


claims of the other defendants, with which he has no con- —— 


nexion. But a demurrer of this kind will hold only, when murrer for 
the plaintiffs claim several matters of different natures. But maniark 


when one general right is claimed by the bill, though the pan 


defendants have separate and distinct rights, a demurrer will although 
he defe 


not hold, Mitford, 182. -_ Dunn v. Dunn, 2 Sim. 329. Maud anis —_ 
v. Acklon, Ibid. 331. The plaintiffs do not claim several “er sev- 


- ers , / eral distinct 
separate and distinct rights, in opposition to the several sep- titles. 


arate and distinct rights claimed by the defendants. But 
they claim one general and entire right, though it may be 
opposed by distinct rights claimed by the several defend- 
ants. Mitford, 182. Berke v. Harris Hardrefs, 337. 
This ground of demurrer is therefore overruled. 

The third cause of demurrer assigned ore tenus is, that aiainut bee =e 
the plaintiffs should have established their titles at law, at ®re be can 


least in one action, befere they filed their bill. The answer eauty "ie 
is, that indeed in most cases it is held, that the plaintiffs mm mulipicty 
ought to establish his right by a determination of a court of divarily, - 
law in his favor, before he files his bill in equity, Mitford © oy Fong 
146, (3 American Edit.) But it is not always necessary to odes at oe, 


establish a right at law before filing a bill, as in cases of yet this 


owners of patents, copy-rights, &c., where the right appears ee 


of record. Ibid 147. Nor will it be required where there he cannot 

are not the ordinary means of trying it at law. Zbid 147. [iw by ces- 

In this case from the vast number of the parties intefested, vm te . 

and the difficulty of ascertaining them without the aid of objection, 
as the 


this court, it is not practicable to bring a suit at lawin which pumber of 
the plaintiffs will not be exposed to defeat upon technical P@'ties—his 
objections. And ifa suit at law should be deemed neces- of their 
sary to establish the title, that suit can be brought.under the (rigs 
direction of a court of equity with all the requisite facilities 

for a trial upon its merits. This cause of demurrer, we- 


think is not sufficient. 
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Jove, 1938. The fourth cause of demurrer, assigned also ore tenus, is 
Vann & that the plaintiff, by their own shewing on the face of the bill, 
Gascory have not made all the proper and necessary parties, there be- 
Hansere. ing other persons who are interested in the executory devise. 

Norwith- The old rule, that all persons having any charge upon, or 

isa rulein interest in the estate, however numerous, must be made. 

pen parties, has been dispensed with for purposes of convenience, 
having an when it is impracticable, or extremely difficult to make them 

Interest in 

the subject parties. 11 Ves. 429. 2 Mad.c p. 182. 1 John C. H. 

vat wust ep. 349, 437. When a sufficient reason to excuse the 

be parues defect of parties is suggested by the bill, as when a personal 
this rule is representative (as here) is anecessary party ; and the bill states 


dispensed. that the representation is in contest in the ecclesiastical court, 
yy if an objection for want of parties will not hold. 2 Atk. 51. 
unknown. 2 Mad. c. p. 178. The plaintiffs have stated in their 
bill, that several of the children of Mary Ann Gregory re- 
moved out of the state and have died abroad, and that there 
are no representatives on their estates in this state. Nei- 
ther are there any administrators on the estates of John and 
Mary A. Gregory, and therefore it is impracticable to make 
them parties. —If the persons interested are out of the juris- 
diction of the court, and it is stated so in the bill and proved, 
it is not necessary to make them parties. And though, in 
these cases the court cannot compel them to do any act, it 
can proceed against the other parties ; and if the disposition 
of the property is in the power of such other parties, the 
court may act upon it. Smith v. Hoberniajw. 1 Sch. 2 ¢ 
Rep. 240. Williams v. Wingates, 2 Bro. C. C. 399, 1 Jac. 
§ Walk, 369. The plaintiffs in this bill, admit the rights of 
their deceased father, mother, brothers and sisters ; and also 
the rights of those alive who reside out of the state. They 
allege the want of administration on the estates of the de- 
ceased persons, and the absence of others, as one reason 
why,they did not proceed at law. The rights of the plain- 
tiffs, which may be ascertained under a decree in this case 
as just demands, will hereafter be binding on those inter- 
ested, who are not now parties to this bill. But those not 
parties will not be bound by any account taken in this 
cause, until they have the means to contest the facts. 1 Mad. 
Rep. 529. Mitford, 171. Good v. Blewitt, 19, Ves. 336 





SUPREME COURT OF NORTH CAROLINA. 37 


This may be am inconvenience to the defendants; but a Jone, 1838. 
greater inconvenience would exist on the other side, if the “yaxw & 
plaintiffs should be entirely deprived of their rights, because wee 
according to the old rule, all interested were not parties ; Haacerr. 
when the plaintiffs show that it is impracticable to make 
them parties. The law will not force the plaintiffs to be at 
the responsibility of administering on the estates of all the 
deceased relations. 

We are of the opinion that the demurrer must be over- 


ruled, and the decree below affirmed with costs. 


Per Curiam. Order affirmed. 


ALLEN I. LAMB ef. al. v. ALFRED GATLIN Ex. 


A decree which passes against an Executor in invitum is, unless impeached for 
fraud, conciusive upon the residuary legatees—but where it is by consent it 
is subject to re-examination, and has no obligation unless proved to be just. 


Tuts was a bill by the residuary legatees of Isaac Lamb 
against the defendant, his executor, for an account of the es- 
tate of the testator, and payment of the balance. 

The usual order for an account was taken in the court be- 
low, and a report returned there to which sundry excep- 
tions were pled. The onl¥-one necessary to state was, 
for that the master hath therein credited the defendant with 
the sum of $4000, because of a decree rendered against him 
in the court of equity for the county of Curituck, in a suit 
wherein Spence Hall and others were plaintiffs, and the 
said Gatlin was defendant. The item of credit thus except- 
ed to was allowed solely upon evidence of the proceedings 
in the suit referred to, and of the decree therein made. From 
this it appeared that Spence Hall, James G. Hall, and Isaac 
N. Lamb and his wife Sidney, filed their bill against the 
said Gatlin as executor of Isaac Lamb deceased, and therein 
charged that Spence Hall, the father of the plaintiffs,Spence, » 
James and Sidney, died in the year 1807, and before his* 
death duly made a last will and testament, whereof he con- 
stituted his wife Polly sole executrix during her widowhood 
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June, 1838. 
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and no longer, and after her widowhood, should she marry 
again, constituted Thomas R. Raynor sole executor—that 
the said Polly proved the will, and took upon herself the of- 
fice of executing it. The bill charged that by the will the 
testator directed that his schooner Sidney should be kept 
running as long as his executrix should think proper, or so 
long as she remained a widow, and that his wife should have 
the privilege of sending by said schooner for such necessaries 
as her family might want, and that the remainder of the 
earnings of the schooner should form a part of hisestate, It 
was charged also that the testator directed, that his negroes 
Big George and Little George, should be set at liberty on the 
Ist January 1820, and that at the death or marriage of his 
wife, all his property should be divided among, the testator’s 
children then living. The bill charged that the testator’s 
widow kept the schooner Sidney running from the death of 
the testator until her intermarriage in 1814, with Isaac 
Lamb, the testator of the defendant Gatlin, and received of 
the earnings of the schooner, exclusive of what she was enti- 
tled to receive for the family use, the sum of $3000 and up- 
wards—and that she sold the negro, Big George, for the sum 
of $300,—and that these sums upon her intermarriage as. 
aforesaid, came into the hands of her second husband, Isaac 
Lamb—that upon such intermarriage—Rainor,. the other 
executor of Hall, qualified, and took into his possession 
the unadministered assets of his testator—that tlie plain- 
tiffs in that bill, Spence, James and Sidney, together with 
Jordan Hall since deceased, were the persons entitled upon 
the intermarriage of Polly Hall with Isaac Lamb, to the pro- 
perty of the testator—that Jordan Hall had died intestate, and 
the said Isaac Lamb had administered upon his estate, and 
the plaintiffs Spence, James and Sidney were his sole next 
of kin--that the said Isaac Lamb had died having left a very 
large personal estate which came to the hands of the defend- ~ 
ant Gatlin his executor. The said bill prayed process 
against the said Gatlineand Raynor, that Gatlin might be 
compelled to account for the sums so improperly retained 
by the wife of Hall, and on her intermarriage passed over to 
her second husband, and Raynor to account for the rest of 
the estate to which the plaintiffs were entitled. To this bill 
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answers were put in. ‘That of the defendant Gatlin admitted Joye, 1938, 
all the facts set forth in the bill, except that he declared his 7, 
ignorance as to the amount of earnings of the schooner that ° 
came to the hands of the widow of Hall, and prayed that — 
the plaintiffs might be put to the proof thereof—and the an- 
swer of Rainor also admitted the facts charged, but alleged 
that he had fully accounted for all the estate which had come 
to his hands. It did not appear what order was taken in 
the suit upon the coming in of these answers—but a docu- 
ment was afterwards filed purporting to be a report under a 
rule of reference, and to he made by S. Ferebee, in which 
upon an examination of the depositions in the case, a state- : 
ment was submitted of the matters in account. This state- 
ment, as to the freights and profits of the schooner, purported 
to conform to a deposition of Jeremiah Eldridge, the com- 
mander thereof (but no deposition was exhibited). It makes 
the total amount of profits on the schooner, with interest un- 
til 1832, $5090-*% ; added thereto as debits the price of ne- 
gro George $350, and interest thereon from 1809 to 1832 
$462, making a total of debits $5902-42; then follow- 
ed a lumping deduction of “sundry errors,” by this sum 
of overcharge on items and interest, and commissions on the 
earnings of the vessel—and for one fourth part of the earn- 
ings due Jordan Hall’s estate $1902,32,, leaving the exact 
balance of $4000, which she referee reported as the sum 
due the plaintifis as by the above statement. This report 
was thus subscribed: “I sign this report at the request of 
the plaintiff I.°G. Hall, as being made by the parties: S. 
Ferebee.” And~then followed the decree, “that this cause 
coming on to be heard on the bill, answers*and report of the 
referee, it is ordered, adjudged and decreed that the plain- 
tiffs recover out of the assets in the hands of the defendant 
the sum of $4,000, in full satisfaction of their claims. It is 
further ordered, adjudged and decreed that the costs be paid 
out of the assets in the hands of the defendant.” 
Kinney, for the plaintiff. 
A. Moore, for the defendant. 


Gaston, Judge. We are of opinion that the plaintiffs in 
this case calling upon their trustee to account with them for 
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Jowe, 1938. thcir share of Isaac Lamb’s estate are at liberty to question 


Lams 
v. 


GaTLin. 


~— the correctness of this decree which the defendant sets upas 
a charge, for its full amount, upon that estate. It is not in 
truth a decree rendered in invitum, and by a judgment of the 
court to which the defendant was compelled to submit, and 
which therefore not only binds him, but those also for whose 
benefit he held the estate, unless it can be impeached for 
fraud, but itis a voluntary settlement between the defendant 
and the persons then claiming, which the parties to that set- 
tlement have chosen to invest with the forms of a judicial 
determination. The decree is founded upon the report—that 
is without authority—and is avowedly adopted because it 
was made by the parties. A decree thus as against 
the present plaintiffs has no force oxgem eh as it: ba seen 
to be just. 

The plaintiffs insist that, ‘tion the foe onthe bill filed i in 
that suit, it appears that the claimants had no de ‘ag 
the executors of Isaac Lamb. Thaf bill i videndl 
upon the assumption that Lamb.Was answ “a 
own estate for any sums of money. due, his wile at the 
time of her marriage to the legatees .o first husband. 
This assumption was unfounded, and until there be some ex- 
planation given why a claim thus unfounded was admitted 
by the executor—he cannot be permitted to set it upas a 
debt against the estate which he ought to pay, and his.ces- 
tuque trusts to allow. The principle of Law and Equity 
is undoubted that a husband as such is not chargeable with 
the antecedent debts of his wife, unless they be reduced to 
judgment during the coverture. The allegations in the bill 
that the earnings of the schooner, and the price of the negro 


. George passed from the widow unto her second husband up- 


on the intermarriage, cannot be understood as meaning more 
than that the property which came to his hands by the mar- 
riage was increased by the amount of what had thus been 
received by her and not accounted for, Money has no ear- 
marks, and without a specific averment to that effect it can- 
not be intended that the identical money. arising from these 
earnings, and the price of the negro was delivered over to 
the second husband. Besides, it is insisted that the account 
so settled, whether fraudulently or negligently, has been made 
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up most inaccurately. The bill charged the widow with Juve, 1938. 
having sold George for $300, and the answer admitted it—- 4, | 
yet in the account, the price without evidence is set down at oe. 
$350, and the interest is calculated upon that sum. It is ; 
moreover objected that the account made out between the 

parties in the former suit is so stated as not to present-an 
opportunity of examining its correctness. All the credits 

are grouped together into one item—of errors in overcharges 

and interest, of commissions aid of the testator’s fourth of 

Jordan Hall’s share of the earnings of the vessel, amounting 

to $1902-**., so as to leave a round sum of $4000. It is fur- 

ther objected. that the testator in right of his wife was equally 

well entitled to\a fourth part of Jordan Hall’s share of the 

sum charged for thé price of George, and this is not-deduct- 

ed. . To these objections‘no satisfactory answers have been 

made, atd we’ therefore feehit"our duty to allow the excep- 


tionwi*The decree is nét evidence to support the master’s 


findi 
stds as do Cidiewe think it right to te-commit the 
report for the’ of making an examination into*the 


justice of the-elaim, of Spence. Hall and others which was 
not open while the decree was regarded as conclusive. It _—. , 


appears from the pleadings in this cause that after the inter- wife does 
not survive 


marriage of Isaac Lamb with the widow of Spence Hall, he against the 


became guardian of.two of said Hall’s children, and also ad- bushend, 


ministered upon the estate,of the one that died. In his ca- duced to a 
pacity of guardian, as well as that of administrator it was tinng 
his duty to secure what was due to his wards, and to his in- their Joint 


testate, and whatever was then due from himself and wife it the hus- 
ought to’be regarded as so much in his hands as guardian °4°4¢ ‘he 
and administrator. The master therefore to whom the re- — Se 
port is re-committed upon the allowance of this exception, is to the cred- 
direttéd to inquire and report whether any thing, and if any '°f. ‘2%, 
thing, what amount was due from Isaac Lamb deceased 10 be token as 
Spence Hall, JamnesG, Hall and Isaac N. Lamb and Sfdney been, 
his wife, becatse of the said Isaac’s guardianship to any .of ety 
these partie’, or of their being the next of kin of Jordan Hall, 

the intestate of the said Isaac Lamb. The decree, we think, 

ought to bé# protection to the defendant for such sums as 


may be ascertained to have — justly due to the claimants 
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Jone, 1938. in that svit, although these sums did not become due in the 
Lawes manner alleged in the pleadings therein. 
v. 
Garum. = Per Curiam. Decree accordingly. 


A. B. & H. D. SMITH »v. —— GAREY. 


Where the —_ of a feme sole were, upon her marriage, agreed to be settled 
upon the intended husband for life, and in default of issue subject to a power 
of appointment in ghe wife by writing in the nature of a will, and the wife 
died having made an appointment, and an Executor, and a creditor of hers ob- 
tained one judgment against the husband for her debt, and another judgment 
fora different debt against her executor, andat 
chased the interest of the husband the j 
that of the wife under the judgment 
Equity, only an Estate for the life of 
which he bid for that, extinguishes pho ta: 
the slaves against the voluntary appointer’ : 
he has a right to hold the slaves as a ere the 
under it he got nothing. oe A 


The plaintiffs set forth in theif vane year 1817 
Sarah Smith, their mother, afd then Ks low of Etheldred 
Smith, being about to contract another marriage with Leon- 
ard Purdy, certain marriage articles were drawn up and 
executed between them, by which it was declared that after 
the marriage the said Leonard should be entitled to the use 
and possession of the land and slaves of the said Sarah" 
during his life, and that the said Sarah should have power, 
should she die without issue of that marriage, to give and 
bequeath the said slaves to whom she pleased—that the 
contemplated marriage, shortly after the execution of these 
articles, took effect, and the articles were duly proved and 
registered—that the said Sarah died in December 1819. with- 
out having had issue by the said Purdy, leaving the said 
Purdy her surviving, and having duly made and published 
a will, or writing in the nature of a will, whereby in execu- 
tion of the power reserved by the said articles, she be- 
quéathed certain of the said slaves to the plaintiffs in abso- 
lute property share and share alike, and the residue thereof 
to Rebecca the wife of the defendant Rhoderick B. Garey for 
life, with the remainder to her children, and that at March 
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Term 1820 of Northampton County Court, this will or wri- Jews, 1833. 
ting in the nature of a will, was duly proved as such, and “gy ay 
William B. Lockhart, the executor therein named, qualified |. 
thereto, and took upon himself the execution thereof. The 
plaintiffs further set forth that in October 1817 the defendant 
was duly appoiated guardian of the plaintiffs, who were then 
infants, that the plaintiff Absolom came of age in 1822, and 
the plaintiff Henry in 1824; that Leonard Purdy died in 
the year 1832, upon which event they became entitled to 
the enjoyment of the slaves bequeathed to them by the last 
will, or writing in the nature of a will, executed by their 
mother in pursuance of the power reserved in her marriage 
y id. slaves before the death of Purdycame 
fdefendent, and were yet held by-him 
aged at amexecution sale as the prop- 
2a 1821 ; ; that the. plaintiffs had 
t and  Fequired of him the surrender 
m, and to account for their hire and 
dy, which application had been 
ndant: wlio set up an absolute title tothe 
said slaves upon'se ds which the bill impeached 
as unfounded and Gretendal ‘The prayer was for a dis- 
covery of the names and ages. of the negroes, a delivery of 
them and an account of hire and profits. 

The answer of the defendant admitted all the charges i in 
the bill above stated, and then set forth several distinct 
grounds of defence upon which he repelled the claim advan- 
ced against him. In the first place, the defendant alledged 
that before the marriage of the mother of the plaintiffs with 
Leonard Purdy, she had been administratrix of the estate 
of her late husband Etheldred Smith, and guardian of the 
plaintiffs—that she was largely indebted to the estate of 
Etheldred Smith, and to other persons as administratrix of 
the said Etheldred, and also on her own personal account; 
particularly, that she was indebted as administratrix to the 
defendant and his’ wife, of whom the said Etheldred had 
been guardian, in the sum of eighteen hundred dollars, and 
was personally indebted to the defendant in the sumof six — 
hundred dollars; that the debts of the said Sarah at the | 
time of executing the said articles and of her marriage with © 
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June, 1838. the said Purdy, exceeded the amount of her whole estate 


Siva 


rv 
Garey. 


and that of the said Purdy ; and therefore the defendant in- 
sisted that the said marriage articles as a settlement were 
within the Ejuity of the act of 1785 entitled “ an act direct- 
ing that marriage settlements, and other marriage contracts 
shall be registered, and for preventing injuries to creditors,” 
and were void as against creditors, and should be so declared 
against the defendant; and the defendant avered that the 
fact of the debts of the said Purdy and the said Sarah at the 
time of their marriage exceeding their entire ability, has 
been manifested by the subsequent insolvency of the said 
Purdy, The defendant further sets forth in his answer, that 
the said Sarah being indebted as administratrix of Etheldred 
Smith unto the defendant and his ‘wile”itr & large amount 
because of the mismanagementof the said Etheldred, who 
had been guardian to the defendants wife, the’ defendant and 
his wife, after the marriage of the'said Sarah with the said 
Purdy, filed a ‘bill against them to- recover what’ was’ due, 
and thereupon the said Purdy and the defendant referred the 
matter in dispute toarbitration, and mutually exécuted bonds 
for the performance of the award; that afaward was made 
in favor of the defendant: and his ‘wife, against the said 
Purdy and wife, for the sum of $1812;44y: that for the non 
payment of the sum awarded, the defendant brought suit 
upon the bond of the said Purdy, and obtained a judgment 
thereon for the sum of $1868;45; and the defendant insisted 
that said judgment, notwithstanding the form thereof, having 
been rendered for the debt of the said Sarah, the property 
of the said Sarah was in equity liable for the satisfaction 
thereof. The defendant also set forth that afier the death 
of the said Sarah, he instituted an action against William B. 
Lockhart her executor, and in September, 1820, recovered a 
judgment for the sum of $609-43;, because of moneys due to 
him personally from the said Sarah, in her life time. The 
defendant then shewed, that having obtained these judgments, 
the one against Purdy, and the other against the executor of 
Mrs. Purdy, heso arranged that executions upon both should 
come.to the hands of the sheriff, and a sale of the interests 
respectively of the said Purdy and the said Sarah in the 
slaves should be made at the same time, and that his object 





SUPREME COURT OF NORTH CAROLINA. 45 


in doing so was to advance the interest of the plaintiffs, his Jove, 1838. 
wards, by making the prorerty bring its full price,as he had Smrrx 
heard doubts expressed as to the legal efficacy of the mar- g,tev. 
riage articles ; that in pursuance of this arrangement, the 
slaves demanded in the bill of the plaintiffs were sold, first 
under the execution against Purdy, and then under that 
against Lockhart, the sheriff declaring publickly, before any 
sale was opened, that both titles were to be thus disposed 
of, and that, therefore the defendant bought all the said ne- 
groes, and the defendant referred to the said executions and 
the returns of the sheriff thereon. The defendant.then set 
forth, that in pursuance of,his purchase under the executions 
aforesaid which. happened on the 22d February,,4821, he 
fthe slaves so bought, and from 
Meas ceespecssion thereof as his.own 
endant insisted that the “élaim 
res,if they ever had such claim, 
was ere statiite of 1715 and 1820» 10. which he 
specially — and of which hevelaimed the benefit. The 
defendant further é is that anaction was instituted, for 
the benefit of “the: iffs, upon the administration, bond 
given when the said, Sarah, was appointed administratrix of 
Etheldred Smith,. against ‘Purdy his said wife, and the 
sureties on the said bond, and-a judgment recovered thereon 
for the sum of five thousand.five hundred dollars, which judg- 
ment was paid by the said’ sureties; that thereafter the said 
sureties, three in number, commenced actions respectively 
against the defendant, alleging that they had become sureties 
for the said Sarah upon thedefendant’s promise to indemnify 
them; that in truth the defendant had merely informed them 
that he was to act as the agent of the said Sarah in the 
administration, and would in all things which came under 
his management faithfully conduct the administtation, and 
had not by any means rendered himself responsible for the 
mismanagement or defaults of the said Sarah, or any husband 
she might marry ; that nevertheless upon some attempts to 
try the causes, it having become appareptthat the extent of 
the defendant’s engagement was misconceived, orgnisrepre- 
sented by the witnesses brought on to testify in relation to 
it, the defendant, by advice of ‘counsel, and of his friends, 
submitted to a verdict and judgment in each cage of five hnn- 
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Jone, 1838: dred dollars and paid the same, whereby he had in truth 

Saar paid off fifteen hundred dollars of debt due by the mother of 
the plaintiffs under whom they claim the said negroes, and 
he was remitted in respect thereof to the claim which the 
said sureties had, or might have against the said Sarah and 
the said negroes. Tlie defendant therefore insisted that if 
he was.bound at all to surrender the slaves demanded in the 
bill, he Was entitled in equity, to retain that possession until 
full s:tisfaction should be made to him of his two judgments 
aforesaid, and also of the fifteen hundred dollars so paid off 
by him in discharge of the claim of the said Sarah’s sureties. 

There were other alle zations.in the bill and defences in 
the answer thereto, but as the judgment of the court was not 
founded upon then, it is not deemed material to state them. 
The plaintiffs replied to the answer, and the cause was heard 
on the p:oofs. 


Badger, fétthe pla‘ ntiff, 
Iredell and Devereur, for the defendant. 


wom 


Gaston, Judze, after stating the « cal as” above set forth, 
proceeded as follows: G8 & 

The actof _ Lt'i8 manifest, we et om an examination of the act 
17°" (Rev. of 1785, teferred to answer, that the creditors thereby 
sean 530: intended to be protected are the creditors of the husband. 
nn The evil recited in the preamble is, that marriage settle- 
riage set- ments and other contracts constituting charges or incum- 
mp brances upon the estates of husbands—binding the estates 
sis shall of husbands ”—have been made and kept secret, and that the 
salem is “ possessors” upon the credit of the property not known to 
confined <° be encumbered, “upon the credit of their apparent property ;” 


and credit- have been enabled to contract debts to the deception and 
husband. injury of their creditors. The creditors contemplated in the 
preamble are, exclusively and evidently, those of the husband. 
The enactment contained in the Ist section is not so explicit 
as taken per se, to leave no room for dispute, whether the 
creditors therein mentioned be those of the husband, or of the 
wife or both. It requires that all marriage settlements and 
contracts whereby any money or other estate shall be secured 
to the wife or husband, shall be registered within a prescrib- 


ed time, “or be void against creditors.” But when the 


Gains. 
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section is regarded in connexion with the preamble, and the Jone, 1838. 
enactment in the second section, there is little room to doubt” syxtn 
whose creditors were here contemplated. The second sec- ¢,%.. 
tion which directly bears upon the question before us—for 
the registration of the articles within the time’ prescribed by 
the first section, is not disputed, and if disputed is fully prov- 
ed—points unequivocally at the creditors of the jausband. 
“ For preventing injury to creditors,” it forbids that a greater 
amount shall be secured to the wife and the ghildren of the 
marriage, thaff the portion received with the wife in mar- 
riage, and the net amount of the husband’s estate after de- 
duction of his debts. The?whole amount of her property— 
without any deduction for her debts—may be included:inahe 
settlement for her ,and that of the children ; tut only 

the. balante” offs, after‘a deduction of a sum sufficient'te 
meetathe against ‘him, The injury gue 
is a subtraction of his pYoperty from his creditors, 
to leave enough for the satisfaction r 


‘any other ground, they 


ze thé legal e: in the slaves whereof 
Mary Smith, was possessed, wher husband Purdy, 
subject to the trusts théreby declared, one of which trusts 
was for the appointees"of:his wife; if she should leave no 
issue of that marriage. The legal estate of Purdy, having 
been transferred to the defendant, as a purchaser thégeof at 
execution sale, it passed charged with™that trust independ- 
ently of the notice, which the defendant'adthits he had, there- 
of ; and the plaintiffs as appointees under the power reserved 
to Mrs. Purdy have a right to demand the execution of that 
trust against the defendant, unless the estate in his hands has 
been discharged therefrom, or he be protected against its 
assertion in whole or in part by the means alleged in his an- 
swer. It is contended in his behalf that although the judgment 
and execution under which he first purchased were against 
Purdy only, yet as the judgment was b@tause of,a claitn’ 
which the defendant had in rignt of his wil, against thé’ wife’ 
of Purdy before their intermarriage, the defendant has a * 
right, in equity, to be satisfied in respect thereof by the pro- 
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Juwe,'1838. perty secured to her, or over which she exercised her power 
Surv ra Ofappointment. It is unnecessary to examine this alleged 


Gansy. 


equity very particularly, because if it could be established, 

(of which we say nothing), there is no room for its applica- 
tion here. The defendant purchased under the execution 
against Purdy his interest in the slaves at prices which with 
a small sum in money paid by dy himself, paid off this 
judgment, and left no part thereof unsatisfied. This appears 
distinctly from the return made upon the execution, which is 
referred to as a part of the defendant’s answer. Assuredly 
under ¢h / purch ehe acquired no further or other rights 
than would have been acquired by a stranger to the execu- 
tion, and a stranger by such a purchase would have acquired 
all Purdy’s interest—that is to say, the entire legal estate, 
but a beneficial interest only during his life. In this court 
the price would be regarded as paid for this, beneficial inter- 
est—and in this court no fur her. interest passed.by the sale. 
The defendantelaims to have been, both purchaser and cred- 
itor upon this executior. As purchaser under it he 
bought but Purdy’s li: estateseas creditor, his demand has 
been satisfied by the sale of that. estate, .<He has enjoyed 
what» he bought, and whether it has turned.out more or less 
profitable than he anticipated—-whether it was an advantag- 
eous or a losing bargain, it has been his profit: or his loss, 
with which neither the plaintiffs nor any other persons,but 
himself, have any concern. The court sees nothing in the 
claim set up by the defendant as a creditor or purchaser, in 
relation to the jadgment against Purdy, which in any way 
affects the right asserted by the plaintiffs. 

The court is of opiniun that the defendant acquired noth- 
ing by his alleged purchase under the execution against 
Lockhart as executor of Mrs. Purdy. One reason*alone 
—although others are not wanting—will be given for this 
opinion. The negroes in question were not the property of 
Mrs. Purdy, which upon her death came to the hands of her 
executor—for which he was liable to be charged as assets— 
and which might be seized and sold on an execution as the 
goods of the testatrixin his hands ; but they were property in 
the hands of her husband, over which she had a contingent 


The execu- naked power of appointment. Had the power been exer- 
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éised there would have been no pretext for holding them to Jens, 1933. 
be assets at all—and the exercise of the power did not gyi 
pass them as assets, into the hands of the executor. He .*% 
could not claim against the will under which he set up all his ,o, of, 
anthority. Upon the probate of the instrument called the nage 
will, the estate thereby appointed passed directly to the ofa will 
plaintiffs—not through the executor, or by virtue of his assent 24° PY ® 
— but as though they had been named as appointees in the a ony a 
instrument creating the power of appointment. But it is a takes ne 
well established principle of equity that where there isa gen- «at 
eral power of appointment, which it is absolutely at the ty aye 
pleasure of the donee of the power to execute or not, he may vests wiih- 


appoint in favor of himself, or his executors if he pleases. If at im thé 
therefore he executes itgratuitously to the negléct of the just sppcinte, 
demands of creditor’, the thing so appointed shall be cénsid- 
ered, as to.them; as‘@ part of the estate, as assets for the sat- 
isfaction of theirdemands. » But how is this doctrine of equity 
carried into e€ecution? not by annulling the appointment— 
or altering the dispésition—but by holding the appointee a 
trustée for the creditors, Townsend v. Windham, 2°Ves. Ie 
Lafeelles v. Cornwallis, 2 Ves. 465. Jenney v. Andrews, 6° 
Mad. 264. The defendant in this case has established his 
claim as a creditor by reducing it to judgment. The plain- 
tiffs have in no way attempted to impeach it. There has 
been no satisfaction of it, in whole or in part, except by the 
purchase made by the defendant at the execution saleagainst 
Lockhart. , The plaintiffs claim, and in the judgment of the 
court, are entitled to the whole interest which was sold, 
or attempted to be sold under that execution, but that inter- 
est is in their hands chargeable with the debts of their mother. 
Claiming equity they ought to do equity. Our law recog- 
as a legal obligation the liability of the defendant in 
execution td refund to the purchaser at sheriff’s sale the price 
applied towards the satisfaction of the judgment, if the pur- 
chaser be deprived of the property so bought—see Act 1807, 
ch. 723, Rev. Stat. ch. xlv. Sec. 22. We think therefore that 
it is right to require in this case that the plaintiffs shall not 
compel the surrender from the defendafit, of the slaves in — 
question, without satisfying the rateable part of the debt of 
7 
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Jone, 183. their mother for which he obtained judgment against her 


S»itu 


v. 
Garey. 


executor. 

With respect to the claim which the defendant prefers, as 
constituting another charge upon the property, for the $1500 
paid under the circumstances stated in his answer, to the 
sureties of Mrs. Purdy, there is more difficulty. But whether 
it can or cannot be established, it seems to us that upon the 
present pleadings, and as between the present parties, the 
court has nota right to decide. _ If the claim be well founded, 
it is because the defendant is pro tanto subrogated to the 
sureties, whose losses he has in part discharged. As a par- 
tial assignee he cannot proceed to subject this interest, 
without making his assignors parties. 'When made parties, 
they will be equally entitled with him to satisfaction out of 
this interest for that part of their loss which has not been 
remunerated. Until there has been some jadgment or decree 
by which a priority is established, the plaintiffs are at liberty 
to pay any debts for which the estate is charged, and after 
paying the value of it they can be subjected no further. 
Under these circumstances the court deems it prudent to 
decline passing upon this claim, and leave it open to the 
defendant to assert it in any other mode of proceeding if he 
thinks proper, and be so advised. 8 

The defence set up under the acts of 1715 and 1820 is 
altogether untenable. The right of the plaintiffs to the en- 
joyment of the property for which they have filed this bill, 
did not accrue until the death of Purdy in 1832, and the bill 
was filed in 1833, 

There must be an account taken of the hire and profits of 
the negroes since the death of Purdy, allowing to the defend- 
ant the reasonable expénses aad charges of maintaining them 
—and also an account of the debt due from the late Mrs. 
Purdy to the defendant—and an inquiry what is the part 
thereof which the negroes of the plaintiffs should bear in pro- 
portion to the whole value of the slaves appointed—and the 
plaintiffs are to be declared entitled to the possession of the 
negroes, and the balance that may be found due to them on 
taking these accounts, if the balance be in their favor—or 
tntitled to the possession of the negroes, or paying the bal- 
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ance that may be found due against them, if on taking the 
accounts the balance be in favor of the defendant. Care 
will be taken in the decree to reserve to the defendant the 
right of urging hereafter the claim on which the court has 


forborne to pass? 


Per Curiam. Decree accordingly. 


ANDERSON B. HOLDERBY ». JOHN C. BLUM., 


The assignee of a bond without notice, who took it before it fell due, as a”secu- 


rity for a pre-existing debt, without paying any thing for it, or impairing his 
original debt, in consideration of the assignment, is not a purchaser so as to 
protect himself against an equity subsisting in favor of the obligor, to have 
the bond ——— 


THE case upon the pleadings was as follows.—The plain- 
tiff purchased of A. D. Murphy a tract of land, and execu- 
ted four bonds, to secure the purchase money, payable at 
different times. Subsequently the plaintiff became embar- 
rassed, and Murphy agreed to receive a re-conveyance of 
the land, and to surrender the bonds. This agreement was 
executed byythe plaintiff, but Murphy on several pretences 
evaded the éxecution of his part of it, and assigned them be- 
fore they became due to the defendant, the agent of the Bank 
of Cape Fear at Salem, as collateral security for a judgment, 
obtained against him by the bank. Upon this assignment 
nothing was paid Murphy for the bonds, neither was the 
judgment of the bank in any way affected thereby. 

The plaintiff prayed that the bonds might be surrendered 
to be cancelled, and for an injunction against a suit com- 
meneed on them by the defendant. 

». J.T. Moorehead § Boyden, for the plaintiff. 


“Mendenhall, for the defendant. 
Dantet, Judge, after stating the facts, proceeded as fol- 


51 
June, 1838. 
SMITH 


wv. 
Garey. 
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ude. 


lows: The plaintiff, as to Murphy, had an undoubted equity - 


to have the bonds surrendered and cancelled. What is there 
in the case that puts the defendant in a better situation than 
his assigaor ? The defendant says that he was ouly agent 
of the Bank in this transaction. But we think the facts ad- 
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mitted, in law, make him also the agent of Murphy. Bot 
—— let us put the case in the strongest light against the plaintiff. 
Suppose the assignment of the bonds had been to the bank 
directly ; still, if the bank had given no new credit, money or 
other consideration for the assignment, it could not pretend 
to have an equity equal to that of the plaintiff, althougli it 
might have the legal title. Therefore the rule, where equity 
is equal the law shall prevail, could not have aided the bank. 
In the language of this‘court, in the case of Donaldson v. 
Bank of Cape Fear, VDev. E. Rep. 103, we would ask, 
what value did the defendant or the bank pay for the assign- 
ment? Nothing—it was to secure a debt contracted before 
the assignment was contemplated. As regards expenditure, 
the bank stood after, as it did before the assignment. Had 
the bank purchased with an antecedent debt, the extinguish- 
ment of the debt would have been value sufficient. But the 
judgment against Murphy, was not released or extinguished 
by the bank; it stands in full force now. The assignment 
is without’ foundation, and as to the plaintiff void. The law, 
as just stated, was by this-court affirmed jin the case of 
Harris v. Horner, Ante 1st vol. 455. We think the case 
clear against the defendant, and the plaintiff must have the 
decree prayed for. . 


Per Curiam. Decree accordingly, 


OSBORNE VAUGHAN et. al. v. SAMUEL DICKENS et. al. 


A residuary bequest, “to my six brothers and sisters, and to their respective 
heirs of their bodies, but no further, and these must be living at the death of 
my wife,” held to mean that the brothers and sisters were to take if pas a 
then living ; if not, then that their children were substituted lega cluding 
their grandchildren. And a direction to his executors to exclude 
division such as should not claim within five years after advertising the sdoallt 
of the widow, aud to divide it equally between those applying, was held to 
make a joint tenancy se as to prevent a lapse by the death of any of the resid- 
uary legatees. 


Tats was a bill for an account of the administration by 


the defendant Dickens, of the estate of James Vaughan his 
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testator. The sole question was whether under the will and juve, 1939- 
the after stated facts, the testator had died intestate as to any [— Va 
part of his estate. If so, then the plaintiffs were entitled to 
a share of it. The following are those parts of the will 
which were relied on by the parties for their respective con- 
struction of it. 

“Imprimis.—I loan to my beleved wife Ann Vaughan my 
whole estate real and personal, in. manner and form as 
hereafter to be stated and described, with some exceptions 
hereafter to be named, during her widowhood. 

“I give and bequeath to my beloved wife Ann Vaughan, 
one third of my estate real and personal, my carriage and 
two best horses, four beds and furniture, all the curtains 
and toilets of every description, to her and her heirs for 
ever. an 

“I give and bequeath to my nephew Dr. Williane Vaughan 
son of my brother William who now resides,or did the 
last time I heard from him, in Woodville, state of Missis- 
sippi, my negro woman Patt, from whom I had her,«to- 
gether with her two children Maria and Moses, and all 
her future increase. Also one negro fellow or woman, 

his choice belonging to my estate to be delivered afier the 
death of my beloved wife, to him and his heirs for ever, 

“I give and th to my niece, Inne Dickens, to be de- 
livered at the timeaforesaid, the second choice of my ne- 
groes, to her and her heirs for ever. 

“ 1 give and bequeath to my niece Martha or Patsey Walker, 
to be delivered as aforesaid, the third choice of my ne- 
groes, to her and her heirs for ever. 

“I give and bequeath to my nephew Henry Rose, one hun- 
dred pounds Virginia currency, to his sister Catharine, 
fifty pounds, to be paid as aforesaid if they are living, if 
not the gift revoked as to the dead. 

“I give and bequeath in like manner fifty pounds each to my 
‘three nieces, daughters of my sister Catharine Putney. 

“The property therefore to be divided will be my negroes, 
my Nutbush land, and the manor house and lot on which 
I live, in case my estate should not draw the lot in which 
Patt and her children should fall; in that case I wish my 


executor to barter a negro or negroes for them ; this failing, 


Decetual 
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Jowe, 1933. the value of them must be paid’my nephew William, what 

Vacouaw they may be worth at the time he is to receive them. 

an a “ The nett residue of my estate not already devised, I give 
and bequeath to six sisters and brothers, and to their re- 
spective heirs of their body, but no further, and these must 
be living at the date of the death of my beloved wife, 

when the devises are payable, to wit: sisters, Mary . 

Rawls, who afterwards intermarried with —— Christen- 

berry, Elizabeth Rawls, Mildred Collier, brothers Thomas 

Vaughan, William Vaughan and sister Catharine Raney, 

who since intermarried with Benjamin Putney. 

“6th. With respect to my sister Catharine’s children, I except 
one, by name Thomas, who | have been told has been un- 
dutiful to his mother; he I am told is well off; out of her 
part he js to have one shilling Virginia currency only; to 
each of those one sixth part of the nett amount of estate not 
already devised. 

“7th. My executor will advertise the most responsible and 
the best calculated, to entrust to come forward with pow- 
ers of attorney to receive each dividend, being themselves 
legatees, and one from each family so soon as he is ready 
to pay them, and in case they fail to come forward in five 
years from the date of advertising, the part so given is to 
be equally divided amongst the others applying.” 

William Vaughan survived the testator, but died before 
his widow. Of the six residuary legatees four died before 
the testator—one survived him but died in the life-time of 
the widow—and one survived the widow—and two of those 
who died before the widow left children. 

The Attorney General, for the plaintiffs. 

Devzreuz, for the residuary legatees. 

Wm. H. Haywood, for the executor of the widow. 


Rurriy, Chief Justice—The legacies to the testator’s 

nephew William are clearly vested, and did not lapse by his 

Alegacy o death in the life-time of Mrs. Vaughan, the tenant for life. 
anegro “to The words of the bequeathing clause impart a present gift of 
ed shor es the specific slaves, to be delivered after the death of the tes- 
at O tator’s wife; that is, it is a limitation by way of a vested 


vests in in- remainder ‘or executory devise. There is nothing subse- 
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quentin the will to change this character. The counsel Jone, 1938 
for the plaintiffs relied on two of its provisions as having that ‘Vacouan’ 
effect. The one is the following clause; “I give to my Re 
nephew Henry Rose £100; to his sister Catharine £50, to ,...<+ at 
be paid as aforesaid, (that is, at the death of his wife) if they the Dual 
are living; if not, revoked as to the dead.” But this is An 
clearly confined to the two pecuniary legacies given in that 

clause, and to the legacies “given in like manner” in the 

clause immediately succeeding it. . It,is not a,restriction up- 

on the legacies to William, which @régiven in a previous 
independent clause, between which and that in favor. of the 

Roses there are two other absolute dispositions of slaves to 

nieces of the testator. To neither of those three disposi- 

tions is any such restriction annexed ; and the, words inthe 
subsequent.clause cannot be connected with thems but are 
satisfied by applying them to the gifts to the Roses. . The 

other provision, relied on, is this: “ in case my estate should 

not draw the lot in which Patt and her childrem, should fall, 

I wish my executor to barter a negro or negroes for them ; 

this failing, the value of them must be paid my nephew 
William what they may be worth at the time he is to receive 

them.” It is contended, that this changes the absolute 
character of the first gift. So it does; but not so as to 

annex the gift to the payment, and turn a vested into a con- 

tingent legacy. The testator seems to have supposed that 

the division of his negroes, so as to set apart his wife’s third 

in severalty, must in law be made by lot, and that therefore 
possibly the slaves given tovhis nephew might be lost to him 

by falling to her. Under this impression he merely directs 

that, in that event, his nephew shall have the value of those 

slaves, instead of the slaves themselves, unless his executor 

could exchange with his wife. This provision was intended 

to. secure his nephew inthe substance, instead of cutting 

down his legacy. The legacy may be specific or pecuniary 

as things should turn out ; but whether the one or the other, 

it was, at all events, to be vested. 

The questions made on the residuary clause admitted of ~ 
argument; for confident opinions cannot be formed as to the 
intentions of one who writes so inaccurately and confusedly, 
and with so little knowledge of the sense of his own,words 
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as this testator. But, upon the whole instrument, we 
believe it will sufficiently appear, that the testator meant not 
to die intestate, as to any part of his estate, but by the clause 
in question to provide against that event, unless, and only in 
case, his six brothers and sisters named, and all the children 
of each of them should die before his wife. If so, the plain- 
tiffs as next of kin are not entitled to any part of the residue, 
as at the death of the widow there were living children of 
three of those persons. The gift is “to six brothers and 
sisters (named) and to their respective heirs of the body, 
but no further, and these must be living at the death of my 
wife—to each of these one sixth part” of the residue. If this 
stood alone, it would not be a joint legacy, but a gift to each 
of one undivided sixth, as a distinct share ; and perhaps also, 
upon technical grounds, must be construed to be a gift to 
the brothers and sisters alone, and not one to their respective 
children, in case the parents died. In that case, as to the 
shares of the four, who died before the testator, leaving no 
children, there would clearly be a lapse ; and if the latter part 
of the proposition be likewise true, there would be a further 
lapse of the other shares, because all but one of the brothers 
and sisters died before the widow. But we think this is not 
the proper construction upon either of those points. The 
terms “heirs of the body” are not used in a technical sense, 
as words of limitation; nor are they words of purchase, as 
giving immediate interest to the children of the brothers and 
sisters, with their parents. They mean“ children,” who are 
not to take in succession from their parents, notwithstanding 
the copulative conjunction, but are to take, in the alternative, 
the share of their respective parents if the latter be dead at 
the death of the testator, or be not alive to take at the death 
of the widow. This may be partly collected from the words 
“but no further” in this part of the clause, and immediately 
following “and to their respective heirs of the body.” The 
testator cannot be supposed to mean that his brothers and 
sisters should not take an absolute property, but an estate 
tail; as that would be futile, since such an estate is the fee 
in our law. Still he meant to exclude their collateral rala- 
tions from taking under the description, and confine the gift, 
at miost, to their descendants. He meant further, we think, 
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oF 


to exclude among them, grand children, and to confine the 45™#, 1838, 
gift to those who would take by representation their parents’ Vavouan 
share, under the statute of distribution, if he had died Dicanxs, 


intestate, that is, brothers’ and sisters’ children. That such 
an idea was in the testator’s mind, however-imperfectly ex- 
pressed, is detected by these words “ but no further ;” which, 
else, have no meaning. But the testator puts his own construc. 
tion upon “ heirs of their body but no further,” in the next sen- 
tence ofthe same clause; in which he axons himself thus : 
“with respect to my sister Catharine’schildren,(Catharine being 
‘ one of the sisters just named,) I except one, by name Thomas, 
who, I have been told, has been undutiful to his mother 
he is I am told well off: out of her part he is to receive one 
shilling only.” This makes it plain in‘what sense “heirs of 
the body” are to be understood; namely “children.” ‘The 
words “ out of her part he is to receive” denote also that he 
was not to take with her, but that the whole share was hers, 
if she should be alive; and if she should be dead, the same 
share which he calls, and would have been “her part,” is to 
go to her children, except Thomas. ‘The children of a 
deceased brother or sister therefore take instead of their 
parents, by substitution. 

Then as to the shares of those brothers and sisters who 
died before the widow and left no children. ‘They would go 
to the next of kin of the testator, were it not for another pro- 
vision in the next clause; which shows, that, notwithstanding 
the division into shares in the residuary disposition, the tes- 
tator meant a joint tenancy for some purpose, so as to avoid 
an intestacy as to any part. As only such persons were to 

stake as might survive his. wife, and she might not only outlive 
all the brothers.and sisters, but might live for many years, 
so that in the mean while his own relations, who were the 
objects of his bounty, might be scattered abroad, and not be 
found by his executor, or not know of their gights, or negleet 
ly for their legacy, the testator proposes to obviate 

all the difficulties that might arise at that late day, as to the 
mode of inquiring for and ascertaining the persons to take, 
and as to the shares of the whole residue, that such of his 
relations as might thus be found should have. He says“ my 
executors shall advertise for the most responsible and‘best: 

5 


°O 
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Jone, 1838. calculated to entrust, to come forward with powers of attor- 
Vavonaw Dey to receive each dividend, being themselves legatees, and 


». 
Dicgens. 


one from each family, so soon as he is able to pay them ; 
and in case they fail to come forward in five years from the 
date of the advertising, the part so given is to be equally di- 
vided amongst the others applying.” Those who take are to 
take in families ; and those families, if any apply, are to have 
all, is the meaning of the will. There is no intestacy, there- 
fore, since the children of some of the testator’s brothers 
and sisters survived the widow, and did apply for and 
receive the estate. : 
The bill must be dismissed with costs. 


Per Curiam. Bill dismissed. 


JOHN S. WYNNS v. RANKIN ALEXANDER, et al. 


The Acts of 1723 & 1794, Rev. Stat. ch. XLVI. §§. 10 & 11, directing the 
mode of selling the personal property of descedents, is merely directory and 
does not affect the power of sale vested in the executor by the common law.— 
It should however always be followed, as in the absence of fraud, it is a com- 


™ plete protection to the executor. 


Tue case made by the pleadings and proofs was 
that Peter Wynns by his will gave to his wife Elizabeth 
Wynns a negro woman for life, with remainder to his chil- 
dren—that his executors exhausted all his assets in the pay- 
ment of his debts, excepting that slave and a horse—that 
they then settled their accounts with the county court, when 
it appeared that the sum of £181, 14. 1., was still due for 
outstanding debts of the testator—that the widow agreed 
with the executors for the purchase of théyslave and horse, 
upon the terms of her paying those debts—that this agree- 
ment was perfectly fair, and the sum agreed to be paid was 
a full price for the slave and horse—that the widow con- 
tinued in possession of the slave for many years, and gave, 
of her issue, several other slaves to the defendants, who 
were her children, or who had married her daughters.— The 
plaintiff, a son of the testator, filed this bill claiming an in- 
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terest in this slave and her issue, and praying to have his Jong, 1938. 

share of them assigned to him. “Weee 
W. J. Alexander for the plaintiff. acai 
Caldwell for the defendants. DER. * 
Daniet, Judge, after stating the facts as above set forth, 

proceeded as follows :—It appears to us that the title to the 

slave, which at law was in the executors, was bona fide, and 

for a full consideration transferred by the executors to the 

widow. The act of Assembly (Rev. stat. 275) provides, 

when the estate of a person deceasgd Shall be so far indebted, 

that the debts cannot be discharged by the moneys on hand, 

or by the sale of the perishable commodities, then it is and 

shall be the duty of every executor or administrator to "sell 

the goods and chattels at public sale for the most that can 

be got for them, after public advertisement, first obtaining 

an order of the court of the county for that purpose. The 

executor or administrator might before the passage of flie 

act, have sold bona fide the goods and chattels of the tésta- 

tor or intestate. The legal title was in him, and an honest 

purchaser from him, would always have acquired a good 

title. The common law on this subject, is not repealed by 

this act. The statute is only directory, which however it 

would be well always to follow, for if the executor or admin- 

istrator fails to obtain as much at private sale, as would have The case 


fC 
been got at public vendue, he or they would be bound to make o. Jeakine, 


good the deficiency out of their own pockets. Cannon v. ay 4 oa 
Jenkins, 1 Dev. Eq. ca. 427. We are of opinion from a Proved. 
full examination of this case, that the plaintiff has no ground 

to entertain this bill, and that the same must be dismissed. 

Costs are not given to the defendants because the purchase 

not having been made in the mode directed by the act of 
assembly, the defendants ought to bear a share in the ex- 

pense fh investignling the good faith of the transaction. 


Per Conall Bill dismissed. 
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EQUITY CASES IN THE 


SARAH SPACK et. al. v. JOHN LONG, et. al. 


Generally a legatee cannot sue the debtor of the testator, it beng the right and 
duty of the executor to collect all the debts—but where the executor was in- 
solvent and manifestly under the power of the debtor, and that power was 
collusively exercised to the injury of the legatees, they may, in equity, have 
an account against the debtor. 


From the pleadings it appeared that Frederick Long made 
his will in the year 1807, and therein bequeathed pecuniary 
legacies to some of the plaintiffs and the residue of his 
estate to the plaintiffs and some of the defendants. After 
making the will he became of nonsane mind, and after inquest 
found, his son John, one of the defendants, was appointed 
guardian in November, 1811. For alleged misbehavior, 
John was removed from the guardianship in November, 
1821, and his brother George, another of the defendants, ap- 
pointed thereto. Each of the guardians had in his 
possession some estate, real and personal, of the lunatic, but 
never made proper and full returns to the county court. In 
1826 the lunatic died and his will was proved by his former 
guardian George Long, who was nominated therein the ex- 
ecutor. The bill was filed in March, 1833, andyecharged 
besides the above facts, that the two. defendants;John and 
George Long, respectively entered upon lands of which their 
father was seized, and received the profits, or ought to have 
received them to the use of their ward, but in reality applied 
them to their own uses respectively, on pretence that the 
lands belonged to them ; and that John never accounted with 
George either as subsequent guardian or as executor, but 
that the latter soon after his appointment to the guardianship 
beeame himself a:ldicted to excessive intemperance, and was 
insolvent and wholly unfit to manage business, and under the 
control or influence of his brother John; by reason whereof, 
and by collusion between them, he never éalled him to ac- 
count, and then refused so to do. ~The bill alleged a consid- 
erable balance to be in the hands of each of the defendants, 
and that what was in those of John could not with safety be 
intrusted to the manag>ment of George on account both of 
his unfaithfulness and insolvency; and it prayed for an ac- 
count, from each, of the estate in their respective hands, or 
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that ought to have been received by them, and for payment Jewz, 1838, 
thereout of the legacies to the plaintiffs. ae. 
The answer of John Long denied the charge of collusion, , *-. 
and as evidence to repel it, stated that he resisted his own = 
removal and the appointment of his brother, and appealed 
from the order, because the imputations against himself were 
unfounded, and George was not, in ,his opinion, a fit person 
to be the guardian of his father’s person or estate. It stated 
that this defendant delivered over certain bonds belonging 
to the lunatic to George upon his appointment, and denied 
all intermeddling afterwards ; but it did not set forth any 
account between those parties, nor allege that any final one. 
was ever made, but, on the contrary, admitted that this de- 
fendant had not accounted for the profits of certain parts of 
his ward’s lands, and insisted that he ought not to account for 
them, because his father, before he became lunatic, gale him 
permission to take possession, and take the profits to hisown 
use. By plain inference, if not explicit admission in this 
answer, it appeared that George Long was an illiterate, im- 
provident, and insolvent sot, not trustworthy to transact 
affairs, and especially to receive money. 
As an exhibit a receipt from John to George Long was 
filed by the latter for the sum of $144;*%%, dated the 3d of 
February, 1827, and expressed to be “ for part of his trouble 
for being guardian to Frederick Long.” 
Boyden, for the plaintiffs. 
J. T. Moorehead, for the defendants. 


Rourrin, Chief Justice, after stating the facts as above set 
forth, proceeded :-— . . 

Upon the answer of George Long there is no reason why 
the court should not proceed to an account of what is or 
ought to be in his hands, arising out of either of his offices of 
guardian or exe@eUtor ; and it must, of course, be ordered. 
It is equally clear that John Long ought to account in like 
manner to some person. The only question is, whether the 
plaintiffs as legatees have the power to call for it. Gener- 
ally, the executor alone can sue a debtor to, or trustee for 
the testator, in respect of personalty. But we think the pre- 
sent is a case within the established excepuons. If the 
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Joe, 1838. insolvency and incapacity of the executor would not, per se, 
Snaa “\guflice ; yet those facts, with others, admitted or clearly 


v. 


‘ Lone, 


proved, raise'so high a presumption of collusionasto establish 
it for this purpose. Doubtless the denial of itin the answer 
may be true as to the period, to which that positive denjal 
particularly pointsig that, namely, of the contest for the guar- 
dianship. Butt uent conduct is not susceptible of 
the same charitable tation. These persons are broth-, 
ers, residing in thégsame neighborhood, and cognigaint of each 
other’s transactions and liabilities in their respective offices, 
and bound to account with each other, for the benefit of third 
persons. But they do’ not account for a period of eleven 
years, and the executor is known by each to be irresponsible 
by reason of his insolvency ; and each of them, upon a ground 
common to both, deny a liability for the profits of certain 
parts’ of the real estate, with which prima facie they are _ 
chargeable. Can one help entertaining a strong suspicion 
under such circumstances, that the laches of the executor, 
otherwise so unaccountable, ought to be attributed either to 
positive collusion, or to that undue influence, exercised for 
gain by one brother, and yielded to by another, whichamounts 
to the same thing in good sense, and in the view of a court 
of justice ? Ifto those grounds of presumption be added the 
surprising fact, that six years after the formergdardian had 
handed over to his successor what he thought proper as the 


effects of the ward, and a few months after" the death of the Jt 


ward, when the latter was acting as executor, the forme? so 
far prevailed over him as to induce him, contrary to law and ~ 
common reason, to pay back to him @ sum Money in 
of some larger sum which he claimed for his trou | 
guardian ; and all this without, even then, ‘coming to an ac- . 

count. The evidence cannot be resisted of a power and 
control so exerted, for unfair and unjust.ends, by the one 


over the other, as to . llusion. George George Long 
might, perhaps, from coe itted to sue John. 
It is possible. But thereis ion to satisfy the 
mind that he was not satya but that he was also 
unwilling to sue, and was thus unwilling because it was 


against the interest and wishes of his brother. There is 
therefore a proper ground for this bill of the legatees against 
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John Long; and there must be a similar reference to take June, 1838. 
his accounts. The other questions made in the pleadings ~ gpacx 
v. 


will properly come up for decision, upon the report of thé ,°-— 
master. . 


Per Curiam. Direct an account. 


& 


IN THE MATTER OF — HEIRS. 


Land situate in two counties may, under the act of 1812, Rev. Stat. ch. 
LXXXV. Sect. 7, be sold for partition by a decree of the Court of equity for 


either County. 


Henry Sxinner, a-resident of Perquimans died seized of 
a tract of land lying in that county and Chowan. Alb his 
heirs joined in a petition to the court of equity for Perqui- 
mans, for the sale of the land which descended to .them, for 
partition, anda decree was pronounced directing the clerk 
and master to sel] it before the door of the Court House in 
Perquimans—at that sale one Roberts purchased, and upon 
the coming in of the report of the sale, he objected: to the 
confirmation of it, because he was advised that he. could ac- 
quire no title under the sale to so much of the land as was 
situate in Chowan. His Honor Judge Serrze on the last 
circuit, overruled the exception of Roberts, but allowed him 
to appeal. 

4A. Moore for the Appellant. 

~ No counsel appeared against the exception. 

Damier, Judge, after stating the facts, proceeded as fol- 
loWs: The a of assembly declares, “It shall and may be 
lawful for any court of equity,.in cases of application for a 
division of real estate, when it shall be made to appear that an 
actual partition cannot be’ made.without injury to some or 
all interested, to order’a of the property on such. terms 
as the court shall deem: ‘Teasonable.” (Rev. stat. 
452. 8. 7.) The Gourt, at their discretion, may direct such 
sale to be made’on the premises, or at any other place with- 
in the county where estate is situated. Provided al- 
ways, that when the order of sale shall contain no such di- 
rection, sales shall be made ‘at the places prescribed by 
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Jom, 1638. Jaw for public sales (Ibid. See.'93)__ In this case there can be 
Sxuvwen’s DO doubt bgt that the court of equity for Perquimans county 
Huns. had jurisdelon, as part of the Jands lay in tha{eounty, and 
part in Chowan. The act does not confine the"jurisdiction 
to the.particular court of equity of the county Where each 
several tract of land may be situated. . The terms or words 
of the act are, “It inay be lawful for any court: of equity 
&c., to order a salsa the property,” There was a direc- 
tion in the order of sale! that the lands should be sold before 
the door of the cgfirt-house of Perquimans. county, * This is 
nothing more than what the law would have required of the 
master of tliat court, if nothing had been menti -in the 
order as to the piace of sale. The act prescribing where 
masters in equity shall sell lands, when there is no special 
direction in the order of salé, declares, that they shall make 
sale, under decrees, at the court-house of their respective 
counties. (Rev. Stat. 267.) As the court of Perquimans 
had jurisdiction to order the sale of all the lands, it seems to 
us, that the master of that court could, by force ofthe act 
just mentioned, sell all the lands before the door of his court- 
Where’al! House, although some of the tracts lay in Chowan, But if 
the heirs this were not so, as all the heirs are plaintiffs, andthe termay 
of a dece- 
dent join. of sale were prescribed at their own instance/and they have ~~ 
to sll his. Moved for a confirmation of the report, they w3ll be for ever 
land, the bound by it. They, although some are infants suing by 
pure chaser aser 
acquires guardian, will not have a day given them in the final de- 
aig cree to show-cause against it, when they come of,age.’ It 
if some of seems to us, that Roberts will have such title as the plain- 
infants no tiffs now have, by force of a conveyance to be made by the 
day is siv- master of the court of eqnity making the order of sale. 


show The order of confirmation of the report, therefore is here 


cause 
against the aflirmed with costs. ity 
final de- ; 


— Per Curiam. Decree affirmed, * 
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ELIZABETH FOSCUE v. JOHN E. FOSCUR ast. al. 


A legatee may, ‘after an assent by the executor, file a bill to 9 his leguty 
especially w he has ng testimony of the assent, and the executor refuses 
to deliver it, and account for its profits. 


Tue bill charged. that Simon Foscue the elder, the father 
of the plaintiff, by’his will bequea a male slave to her, 
and appointed Simon Foscue, the younger, his executor, who 
sued out letters testamentary, and duly/agsented to the Jega- 
cy, but died before he had delivered the to the plain- 
tiff- poimted the defendant, John, his executor—that 
the latter refused to deliver the slave, alleging that Simon 
Foscue the elder, had, after the bequest to the plaintiff, made 
a deed of gift of the same slave to Dorcas Foscue, who 
was a defendant. That the plaintiff had brought an action of 
detenue for the slave against the defendant John, but. had 
failed therein, because of the death of the only witness by 
whom she could prove the assent of Simon the younger. 
The prayer was for a delivery of the slavc, and an account 
of the profits made by his labor. 

The defendants demurred for want of equity, and at Jones 
on the last circuit, Nasu, Judge, pro forma, sustainéd the 
mee Nd and dismissed the bill, and the defendant appealed. 


No’ counsel appeared for the plaintiff. 
_J. H. Bryan, for the defendants. ‘ We i’, 


“‘Dantet, Judge,—After stating the substanee@of the bill 
as follows : oN 
The legacy being,specific, after an assent by i executor 
he. was clearly liable at Jaw to an action by the 
Because an interest in the specific legacy vests at law 
upon the assent of the executor. 2 Williams on ae 
1188. But, is the jurisdiction lost which this courtwer- 
tainly once had over the subject? We think not. Whege the 
executot had assented to a specific legacy, and the legatce 
brought ‘Trover |; a verdict, the executor filed a bill 
to énjoin him, d-Hardavicke said, it would be very ex! 
traordinary if g Jegatee must in every instance bring a bill 
in this court. Williams v. Lee, 3 Atk. 223. Intimating 
clearly that he might do so. Where the executor assented 
9 
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Jews, 1938. to a devise of a term for years, the assigneerof the legatee 


“Peace 
v. 
Foscus.. 


ce ,entertainedig *bill in equity-6ibe put in possession.” 

v. Blagrate, 1 ch. ca. 27%, Ward on Le 1% 
executor in equityis but a trustee; thiis court ust necessa- 
rily have. the power to coerce hinted execution 
of. the trust. The bare assent which will give a court of 
law jurisdiction will fot at the sdttiie time deprive this court 
of its jurisdiction to see that the,¢rust_ be comple 

ed In Jordan v. Jordan 2 Car, Law 

Supreme Court*Said, that the ju 

trusts, can be taken away dnly by showing @ 

cution of the trust. Here there has not been, 

execution of the trust, because that required the executor 
not only to assent to the legacy, but to deliver the subject 
specifically ; and also to account for the profits. As to the 
other defendant, she is a mere volunteer ; at least not a pur- 
chaser from the executor ; and therefore her right in this 
court must depend upon the enquiry, which istheebetter — 
original title under the testator himself, that:dedue@d under 
the will or that under the supposed deed of gift. The plain- 9 
tiff, we think, has stated a sufficient equity in her bill; thes) 
demurrer must be overruled with costs, and the dplctdantl 
answer iets 


Pex Curiam. 


A lenaey i is not taken as a satisfaction of a debt due the 
sets to pay both the debt and legacy, if there is a difference i 
or in the time when they are payable, or when one ws oerain and theo ther 


' contingent. 


Joun Wi.1as the testator, of the 
guardian of his grandchild the feme plainti 
to secure a debt due her by not 
dren who had died, and the object of the bill was to charge 
his estate with its amount. The defendants in their answer 
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admitted the case made by the bill, but set up as a defence Join, 1 
the fact that their testator (the guardian) had,by his will” at 2a 
given to theward, after the death of his wife, anegro and a. wi as 5 
bed and furniture, and also one fifth of the clear residue of 
his estate, which he declared to be in satisfaction of thé debt 
due her, and the defendants relied upon these facts as a bar 
to the plaintiffs. Subject to this defence a reference’ had 
been made in the eourt below, and the sum of $200 ;°3; was 
reported to be due the plaintiffs. No oxgpgtion was filed to 
this re “ie 

Ki the plaintiffs. 

Heath, contra. 


Gaston, Judge.—The court cannot decree that the lega- 
cies bequeathed to the plaintiff Elizabeth were”given in 
satisfaction of the debt due to her by the testator. The first 
bequest to-her is of a negro girl, a bed and furniture, but not 
to takeseffect in possession until after the death of the tes- 
tator’s wife.. The other is of a share of the proceeds of 


_ certain megroes directed to be sold, and of the general 
esiduary estate, expressly subject to the payment of the 

or’s hittin and to a life estate of his widow. _A legacy 

7 iRmot, presumed to have been intended in satisfaction of a 
deb be hy the testator to a creditor legatee, where there 
> isno ‘deficiency of assets to pay both debts and legacies, if 


- there be a difference in the nature of the debt.and legacy 
3 ne Gretchen A pe y pay- 
wherethe one is certain and absoltite, and. ime 
‘and uncertain. The answer indeed avers, and whether 
offers to prove by testimony Jehors the will, that the legacies 4¢!s"- 
bins | discharge, and because of the debt. We are testator to 
red: to say that testimony for that purpose can be wo bots 
we are not.under the necessity of decidi 
gony is to be found in the proofs, de> are 
] roofs there is no other matter ble. Qu? 
An account has been had 
exception has been taken 
thereto. The report therefore is to be confirmed, and the 


plaintiffs to have a decree for the amount thoreof. 


Per Curiw. Decree accordingly. 
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wf 
Jows; 1838 ~ THOMAS TOMLINSON vy, CHARLES savact et. al. et) i 
go - 
Tomunsos Afver the parties hav at issue "hve years, an nt to the Biflw ill 
Bivacs. not be permitted which involves the necessity of a proofs, when the 
answers ‘gave the:plaintiff notieé of the defence which he adie to avoid. 


Upon ao prayer for an amendment which Amounts to a new bill, and 
takingInew proofs, the course is to dismiss the Pending | we prejudice. 


Tus was a bill to set aside a fale made ‘under the order 

of a court of equity, for the purpose’ of partition, ‘The grav- 
amen of the bill was that the title of thepétitioners, at whose 
instance the sale had been ordered, had proved defective. 
In his-bill the plaintiff had alleged that’ one’ Thomas Blewett 
had not had issue by his wife, so as to constitute him a tenant 
of the land-by the curtesy. This allegation was admitted by 
the defendants; but upon the hearing the plaintiff offered to 
prove that in fact Blewett had issue by his wife, and was 
tenant by the curtesy. This was objected to, ad the ob- 
jection was sustained. There were other defects i in the bill 
which need not be stated. 

Mendenhall, for the plaintiff read affidavits setting forth | 
the truth of the plaintiff's case, and moved to remand the ~ 
cause for'the purpose of amending the bill; and: taking addi- ” : 
tional testimony. , . 

Devereux, for the defendants showed catise | 
motion.” «. 


Gasron, Judge.—This case came on for ipbicadlie before © 
us and was fully argued by counsel on both sides. Itbecom- 
ing ‘apparent upon the hearing that the decree of thé court 
would be against the plaintiff, it was prayed on his behalf 
that the cause might be sent back to the court from which it 
was removed, in order that the plaintiff might make mate- 
rial amendment in the frame of his bill, and have an oppor 
tunity of taking material proofs which it was alleged 
be had, and with which the cause was unfurmiished. 
are disposed to extend every reasonable indulgence to sppli- 
cations which have for their object the more distinct and 
perfect ascertainment of the merits of a cause, but we think 
that we should be culpably indulgent if we granted this ap- , 
plication. The bill was filed in September, 1832, and 
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contained an averment (which#t-isnow desired to contra Jos, 1838. 
diet), that the wife of Thomas Blewett died without having Toxsixson 
had issue by himi.. The answer of Thomas and Jane Nor- sepia. 
wood, defendants: having a common intergst with the plain- 
tiff, was filedin March, #883, and this answer apprised’'the 
plaintiff 6f the mistake he ~had made in regard to this 
allegation. :After a delay of more than five years in asking 
leave to amend: the-bill, the application now made could not 
be gratited ion any terms short of the full payment of the 
costs. But fa. truth, to avail the plaintiff, if his remedy be by 
bill, that before us must be substantially modelled anew, and 
this can better be done by a new bill, than by any amend- 
ment. We will give the plaintiff an opportunity of doing so 
by permitting him to dismiss the present bill (without preju- 
dice) and beginning de novo ; but we can do fe more for 
him. It is unnecessary to examine the otherobject intended 
to be accomplished by this motion, the arming of the cause 
with proofs imewhich it has been founddeficient, as no proofs 
__ can help a defective and untrue statement. 
‘ " The plaintiff has leave to dismiss his bill at his own costs, 
y and file a. new bill upon declaring his option to do soon or 
. a ee 


» LEVI FAGAN et al. v. CALVIN JONES “ne ° : 


A legacy to A of $2000, “or the value thereof in property, partys 
and passes under the residuary clause of the legat 
~ " poses of “all his personal estate of what nature soever, on eae of my 
»? . divided share in the negroes &c. coming to me from my father’s rie 
- well as all personal property may have acquired since my father’s death,” 


- although the legacy vonags peep that event. 


JosErH Wess, i in the year 1819, made his will, by which 
he bequeathed as follows :—“I give.and bequeath unto my 
favorite friends, William A. Bozman, Harriet Bozman and 
Joseph Bozman, children of Levin Bozman, two thousand 
dollars each, or the value.thereof in property to them and 
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Jown, 1838. their heirs for ever.” In the same. terms be’ gave other le- 
Facan gacies, and died in the year 2823, when his will was duly 
Joes, Proved. Levin Bozmaw the father of, “the Jegatees above 
mentioned, died im the year 1824, and” ‘i the.year 1826, 
Joseph Bozman, one of the said legat es 
bequeathed as follows :—* In the ‘first 
sister Harriet my bed and bedstéac 
niture belonging to it. @In the second 
brother William A. Bozman, allamy 
nature soever, (except the donation ee meiitioned to my 
sister Harriet,) whether consisting of. my, undivided share 
of negroes and money coming to me from my father’s 
estate ; or whatever else of personal property of my un- 
divided share, as well as all personal property I may have 
acquired since my father’s death, to him, his heirs and as- 
signs for ever.”* He died in the year 1826, and his will was 
duly proved. ~— 
The personal estate of Webb was insufficient for the 
payment of his debts and legacies; and his” “Janid was sold 
under an order of the Court of Equity for the, y of 


Washingtam. The money raised by the sale of it being 
paid intoythe Clerk and Master’s office, it Was agreed that it 
should be paid to fle plaintiff Fagan, if the Court s agiehs 
of opinion, first thatthe legacy of Webb to Joseph Born 

was ‘Wyacy, and secondly if it passed under his 
will to ! A. Bozman. : 


‘\ A. Moore, for the plaintiff Fagan. 4 

Heath, contra. 

“ 

Dantet, Judge, after stating the facts as above set forth, 
proceeded as follows :—It is submitted to us*to say in the 
first place, whether the legacies given in the above recited 
clause of Joseph Webb's will, are. general legacies. We 
answer that they undoubtedly are general legacies. The 
words “or the value thereof in property,” are to be con- 
sidered only as a on the real and personal estate of 
the testator to satisf} general legacies. There is no 
particular part of the real or personal estate specifically 
devised or bequeathed. The testator has given inthe same 
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words legacies of; different amoynts to all the other legatees June, 1838. 
named.in the will. “, Facax 
The second question is, whether'that portion of the legacy rot: 
of Joseph Bozman Taised out of the sale of Webb’s “land, or 
any portionsof: the said legacy of $2000 to Joseph, pass 
under ‘his “wilh t0,his brother William. We have before 
stated, that the Tegacy of $2000, was a general le- 
gacy, and const . part.of Joseph Bozman’s, personal 
estate. . But as gave the legacy, died a year 
before the death of Levin: an, (the father of Joseph,) it 
is urged that Joseph Bozman died intestate as to that por-. 
tion of his personal estate acquired before his death. We 
think Joseph Bozman did not mean to die intestate as to any 
of his personal estate. | Excepting the bed to » he 
gave to his brother William all his “ personal estate*of what 
nature soever.” These are terms of the most comprehen- 
sive chifracter and are not to be restrained but by expres- 
sions manifesting a plain intent to narrow them down. The 
words superadded do not shew this intent. . They are not 
a specifiedtion of the.things whereof the, personal estate 
given does consist, thus explaining and qualifying the general 
Fa but a recognition of things constituting\a part-of. 
ralibequest which the testatof‘was apprehensivé, 

right be thought not to fall within it... The whole ypersonal 
estate'is bequeathed whether it consist: of the b 
subjects or not. 

It'follows that according to the agreemelil 

the money which is the subject of ea 
ingo be paid to Levi Fagan. 


Pur Conus, 
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Jung, 1838. 


a ‘JAMES HODGES v, DRURY HODGES, Ex’r &e. 
Honpees. : 
The act of 1797 (Rev. Stat. ch. XLVI §. 28) empowering executors and adminjs- 
trators to convey land in certain cases, is»confiaed to saleg of land for which 


Mordsec 
whet a thewendor had executed a bond with &¢endition to convey, and had died be- 
‘ fore performance. It does not extend to.agreement to convey madeupon other 
considerations—nor to a case where a deed Was executed in performance of 





'G- % 2” the condition and lost after the death of P wétider, and before ap 


Tue bill was filed in March, 1838, and charged that on 
the 14th day of August, 1819, the } purchased a tract 
of land containing 280 acres from his father, Bartholomew 
Hodges, at and for the price of $100 then paid in a bond for 
that sum, which the plaintiff held on the father and delivered 
up: That the land was to be conveyed in fee at or before the 
death of Bartholomew; and that to that effect Bartholomew 
then gave to the plaintiff his bond in the penal of $1000. 
which the plaintiff had caused to be proved and registered 
shortly before’ the filing of the bill. The bilffurtherstdted 
that some years afterwards—in 1826—DBartholomiew, the 
father made his will in due form to pass pe 
estate, thereof appointed two of his sons, 
and s H s, the executdérs, and died in 
Drury alone provéd the will, and undertook 
Moses tien resided, and has ever since béen out of tlie'S 
The bill furthi@r stated that five or six days before the ¢ cath . he 
of the father, he executed to the plaintiff three several decds 
of convey ¥ for the different parcels which made‘Up the: 
nt land purchased by the plaintiff, which were dilly at- 

L by two or three witnesses, and deliveréd by the father 
the plaintiff: That they were received) by the plaintiff, 
arid deposited by him and his mother in a family chest with 
the deeds to his father for the same land, and other valuable 

pers, and that the mother locked the chest and kept the 
der That soon after the death of: his father he asked 
“for the key of the chest in order'to get‘the deeds, and was 
informed it was lost. But that afterwards it was found and 
the chest was subsequently opened by the mother, who was 
since dead, and by Drury the executor, who admitted that 
he found therein the deeds to his father, but pretended that 
there was no such paper therein as a deed from the father 






. 


_ 
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to the plaintiff, and if the same was in his possession, refused June, 1838, 
to: deliver it or them-ap, or givé any information upon the yopcns 
subject, . The bill therefore prayed a discovery from Drury |, .*. 
respecting the ex@cution of the deeds to the plaintiff, and 
whether they were orréver had been in his possession, or 
under his control, if ot 9 he may produce them ; or if 
they have been cannot be accounted for, that 
to be entitled to a specific per- 
“articles, and that the executors, 
decreed, in fulfilment thereof, to 
fee. 
Process was prayed in the bill, and was taken out against, 
and served on, Drury Hodges; but none was prayed or 
was taken out against Moses, nor any advertisement made 
as to him. 
Drury put in an answer which admitted that his father 
and testator gave the penal bond, but denied that it was upon 
the consideration of $100, paid in a bond of the testator, or 
otherwise, or that any thing was paid, or contracted tobe 
paid. He stated that. his father and mother were old and 


infirm, afd the plaintiff, then grown up, was theityoungest 
son ; ee ee isygmnall pro- 
t 


a8'to provide a.cOme, 
«for maintenance for himself and his wife duping their 
_ lives, and told the plaintiff he would give hin yd at his 
* death, if he would undertake it: That the plainti , 
to undertake it, and thereupon his father gave 
shegellnths bill. But that the plaintiff very, es 
his parents afid lived several miles off in idleness, giving ‘no 
attention to his parents or the plantation, and that his father 
had im reality to maintain him in part: That about seven 
years afterwards the father, considering the agreement 
. abandoned, made his will, in which he gave the use of all his : 
estate to his’ widow during life, and directed it to be » 
divided equally between all his children, eleven in. um- 
ber, of whom the plaintiff was. one, besides giving another 
legacy of $100 to tie plaintiff. The answer denied that 
the plaintiff ever had a bond on his father for $100, or 
any other sum, of that he had in 1819 any property, as the 
defendant believed. 


perty managed by one of his sons so 


10 
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The answer further denied all knowledge of any deeds or 
deed executed by the father to the plaintiff; but admitted 
that the defendant heard and believed that the plaintiff 
did obtain, or attempt to obtain, such instruments from his 
father just before his death in 1831. It denied, however; 
that if obtained, they were valid ; and stated the transaction 


» to have occurred just before the death of the father, while 
inv extremis—so much so as not to be able to understand’ ‘ 

what he was about, or to write his name, or,even hold the * +” 

pen himself, but that he was assisted to make his mark me- ed 


chanically by having the pen put in his fingers, and then 
moyed by another person. The answer further denied that 
the deeds or either of them ever came to the custody of the 
defendant, or under his control or disposition, or of any per- 
son to his knowledge or belief, other than the plaintiff him- 
self,or that they were deposited in the chest @s ar in 
the bill. ‘The answer stated the belief of the defi 
they were kept by the ‘plaintiff himself and heme een ae. 
pressed, either because they were never fully execute 
because if executed, they were not valid ip law amder th 
circumstances, and the plaintiff was afraid or : 
rely on ¢hem. \ ae 

The answer them Bubmitted whether, upon dare case Salted 
in the “Bill, the de t could as executor, make a proper 
conveyance to the plaintiff, and insisted that his }elief, if f any, 


wa the heirs at law. om 
| Poe: party exhibited the will of the father.—The filain- 


tiff examined several witnesses to establish the execution and 
attestation of the deeds in 1831, who testified distinctly to the 
factum of the instruments, and likewise fendered it 
that at that time they were put into the chest by the plaintiff 
or his mother; and no account was afterwards given of” 
them. The witnesses however spoke in terms of doubt of 
the capacity of the father at the time to make or execute 
any contract, and none of them deposed to any consideration 
paid, or mentioned between the parties, or in the deeds 
themselves. 

The subscribing witness to the bond of 1819 was also 
examined by the plaintiff, and failed to prove any sum paid, 
or any bond for $100 or other sum given up by the plaintiff. 


a 
s 
| 
* 
¥ 
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He stated that there was some agreement about maintain- Jose, 1938. 
ing the old people out of the property; and that ‘he reduced " Hlooces 
it to writing at the same time that he did the bond ; but he 
did not state its contents, nor did they otherwise 

Boyden for the plaintiff. ne 

J. ¥: Morehead for the defendants. 


Sounded, 


bs “Rowen, Chief Justice, after stating the facts as above'set 
s - forth, proceeded : The loss of 
The, plaintiff, we think, has failed to make out a case on meee shee 
which he can have a decree on his present bill. Supposing of ' - — 
the deeds to be valid, either as covenants to stand seized or Defoe it ite 
as bargain and sales, the Court would supply the destruction [227 
or loss of them, before registration, by decreeing others to only be * 
be made. But it could be done only against the heirs or de- a decree di 
es, in whom the title is. The defendant denies all know- fiir orde 
@ Of them and they are not traced to him or any other visee toex- 
person. There can, then, be no decree for their production ; another. 
ut only for the execution of others. » The act of 1797, Rev. 
authorizes éxecutors “to exeéute deeds for any 
y have been bona fide sold oe the deceased, 
he -has given to the pu 
vey the'same.” The deed which was 
lost is not ' the meaning of the 
er : 
an only convey when the bond has been De6vets 
. Besides, the power to the exceutor is @nly 
+ conivey lands « sold by the deceased ;” and theré i#*ng evi 
g ye cheng the deeds of 1831 even professed to be 6 
r. If the’ Court were at liberty to give @ liberal 
._ Comstruction to the act, this part of the transactions would 
“not bring the case within it. 

The draftsman of the bil] was aware of this, and therefore 
sets out the Original bond and prays for a conveyance from the 
executor as a specific performance of that. But the plain- 
tiff has not fewer or less_serious obstacles to relief on this, 
than on the preceding point. In the first place, the act 
manifestly points to the case of the contract resting in 
articles, or being an executory agreement, as a bond, at the 
death of the vendor; and one founded on a pecuniary con- 
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Joxe, 1938, sideration. _ Now thisagreement had, according to the state- 
“Honaes ment of the bill, Been fulfilled by the testator himself; and 


Hopces 


Honges,, there wergin'a legal sen acles, no bond to convey ; 
fotthe conveyance had been'already made. The purpose 
_ Of the’ bond was answered, and its obligation gone by per- 
formagee 
Under the. But if no deed had been made by the father, the bill and 
—— ‘the evidence are not sufficient to put the act inté operation. 
notcom- It isnot the meaning of the statute that the executor should 
—- a be obliged, or have power to convey, where the deceased or 
py Sry his heir or devisee would not be bound to do so. To raise 
or his heir the duty in the latter class of persons there must be a valuable 
Cruld be’ consideration stated in the pleadings and proved, and such 
bowtie." acts of the-vendor as amount to performance of the contract 
perfor- on his part or an offer to perform. Indeed, “a ea 


any de- already noticed, the act is confined téland sold: 






any de- 


fence 'o the alleges a consideration of $100, paid‘in & 


Jatter, as 
went of cancelled. The answer denies this as positi 


ay oy cutor can deny an allegation, both as to the ci 


available‘? and substance of the allegation. It would req 


portunities of a personal agency in a transaction to deny the 
allegation more p ly. Of this important fact, thus put 
in issue, the pl ‘given no evidence—on the contrary 
the testimony of the’ person who wrote and witnessed the 
bond tends to sustain the answer in this point. That witness 
speaks of an instrument to secure a support to the plaintif’s 


parents ; but enough does not appear respecting its provi- 
sions to support the contract, if it-were consistent with the 


statement of another consideration in the bill. It does not 
appear whether it was a mere reservation of a support for 
the mother out of the property, or an independent covenant 
on the part of the plaintiff absolutely to maintain his parents, 
or either of them ; and if it were the latter, there is not the 
slightest reason to believe that the plaintiff did a single act in 
compliance with it for a period of upwards of sixteen years, 
which elapsed between the agreement, and the commence. 
ment of this suit. The bill, however, puts the contract on 
the pecuniary consideration of $100 ; and it is enough to say, 
that it denied and not proved, but rather disproved.— 
There could not therefore be a decree, founded on the agree- 
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ment alone, if the bill sought it against the heirs or devisees: Jone, 1s30. * 
much less can it be against the@xecutors*» Poe “Hosead? 
It might not be material ag eater thendefendant,— >. 

was brought before the Court, ifthe plaintiff was’entitledfoy, 

relief against him in aly eapacity without bringing in others, fore spe-’ 
But although the defendant»is an heir as well as exeeutor of man: 
his father, it is stated in the answer that there are nine oer 
childrei, and/it appears in the bill that there is, at least, o ose 
other son, Moges Hodges, whom it is necessary to bring of several 
before the Court, in this ‘aspect of the case. The bill might 
stand over to make parties; but it could not be amended in™ 
that respect without making it substantially a new bill, which 
could not be allowed without the payment of full costs. It 
is better the plaintiff, if he chooses to proceed in the litiga- 

ion, should begin«ab origine ; and therefore this bill must 
be ditt 3 , 


Bill dismissed. 


td 


’ JAMES BURKHEAD et uxr. v. how COLSON a. _ 


~s 


to redemption, and that the executor being barred, the 
also, Sotwithstanding her infancy and subsequent averture. 


"Tue plaintiffs in their bill filed in the year 1826, all 
shad Vaakee Mom, tho father of the feme plaintiff in the a" : 
1780, made his will, and thereby bequeathed to his said 
daughter a female slave to be delivered to/her on her attaining 
the age of sixteen, or her marriage, and thereof appointed 
his wife and son Jessé, executors, who proved the same at 
the January Term, 1782, of Cumberland County Court— 
that shortly afterwards the executors mortgaged the slave 
to Joseph Colson, who had notice of the will of the testator; 
that the plaintiffs were ignorant whether the conveyance to 
Colson was on its face a mortgage or not, but they insisted 
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Jone, 1838. that the negro was. either by stipulation expressed in the 
Bomrwxan deed, or by ami express paro] engagement, subject to re- 
demption—that ‘this took’ place when the feme plaintiff was 
under age—that some time thereafter, and while she was 
still under age, Colson surre that deed, and by artful 
‘cohtrivances obtained an absolute conveyance for the same 
slave ffom her—that shortly afterwards, and also before she 
attained the age of twenty-one, the plaintiffs ifitermarried. 
The bill then charged that the defendants, claiming as 
volunteers under Joseph Colson, were in possession of the 
negro and her issue, and prayed a discovery of their names, 
sexes and ages, and an account of their heirs, and that they 
might be delivered to the plaintiffs. 
The defendants in their answer put the Bemete go the 
proof of every thing alleged in the bill, demying 
knowledge of the facts, as they had tak 
before—they stated that they had 
Colson had advanced a sum of money’ 
negro bequeathed to the feme plainti 
into his possession, and that the negroa 
ever since continued in his possession, or that 
that they had also understood that Josep fearing 
that the exectidi#liad not a right to sell the slave, had ob- 
tained from the legatee, after she came of age, a deed, and 
insisted that it was im all respects fair, being executed by 
her, with the in confirm his title, and upon a 
by the executors aking her a full satisfaction—that this 
satisfaction was made by conveying to her a tract of land, 
and delivering to herahorse.. The defendants relied upon 
the lapse of time, and the statute of limitations. e * 
Replications were taken to the answers, afd” many ‘ 
depositions were filed, the substance of which is _— in 
the opinion of the Chief Justice. 
aS The cause was argued by Devereux for the 
no jurisdic- and by Mendenhall §- Winston for the defendants. 


tion to de- 
void, " Rorruw, Chief Justice. The plaintiffs cannot be relievéd 
caureofthe in this court upon the ground of the infancy of the wife 


infancy of 


the grant- when she executed the bill of sale to Colson of the 6th of 


ors, the re- 


medy at December, 1789, supposing her then to have the legal title 


Onde, 
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to the slave, by the assent of the executors. Af, such, Were Junz, 1838. 


the case, the deed was void, as thé achof an infant; and Ben gnza 
the remedy would be at law,. nee of 
view in which the case.can | aced for the plaintiffs, ig 
that in which their, counsel. € voured to present it. aa %™ om 
being a bill. of a legatee of a specific chattel to 

mortgage made by. the éxecutors. The deed of the 

Charity is thento be ded as a release of her ri 

legatee, to redeem ; and to be treated as inoperative, be- 

cause she was under age tm she gave it. Of her infancy 

at that time and at the time of her marriage, the evidence 

is satistactory ; and therefore, in our opinion, her rights are 

in no degree impaired by that instrument, as a conveyance 

or release simply. 


OLSON. 


of the transactions aside for the present, 
to be this: In the year 1784, the plain- 
Sther, who were the executors of her 
d, for what is proved to have been a 
‘oseph Colson, a negro girl, whic 
ms will to the plaintiff One wi 
says, that b Mitract between Colson. and the execu- 
torsthe negro wituplisemsble ; while another, a brother of 


i the plaintiff calls it a sale. If it was i there is 
-, mothing said by the first witness that enables us ‘to sayy, 


whether the agreement for that p was contained in 
of the executors, or was cgay a se ‘> 
t, or by parol. No security to have been 
taken by Colson for the money advanced by himg-and he .. 
took immediate possession. But in 1789, either because he ~~ 
held a mortgage only and wished to get the absolute title, or 
bécause it was thought the executors could not convey a: 
lave bequeathed, but that the legatee only could do so, the 
conveyance, whatever its character was,‘was destroyed, 
and a bill of sale was made by the legatee, then supposed to be 
of fall age, but in reality about twenty years old, and was 
attested by one of the executors. The testator died in- 
détted, and both personal and real estate were sold under 
judgments outstanding at his death, and obtained afterwards. 
It might probably have been necessary for the executors 
either to sell or mortgage the negro for the payment of 
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Jonz, 1938. debts. But there is no positive proof of such necessity, nor 
Buaxusap 8y evidence of the actual application by the executors of 


Couson. 


this money to that purpose. Nor, on the other hand, is 
there evidence that Colson knew, or had reason to believe 
that the money would not be or was not duly applied in a 
course of administration. About the period of the execu- 
tion of the deed by the plaintiff her mother proposed to 
convey to her, by way of satisfaction, several articles of 
property ; which the plaintiff declined accepting upon that 
footing, and expressed a wish to get her negro, as several 
witnesses on her part testify. After her marriage, however, 
the mother and brother, the executors, did convey to the 
husband land and a mare which he enjoyed.and sold, These 
are distinctly proved to have been of greater value than the 
negro; and one witness says they were given in satisfaction 
for the negro, while another witness speaks to detlarations 
to that effect by each of the plaintiffs. : 3 
The bill was filed in 1896,:against persons who had the” 

slave and her issue under the will of Colsony who was then 
dead ; as were also both the widow and son of the testator. 

The answers do not positively deny that the megro was at 
first mortgaged, and it is rather to be inferred the defend- 

ants believe she might have been, although they set up the ~ 
transaction as a sale upon the grounds that the possession 


accompanied it, and a full price ‘was paid. But they state , 


their ignorance olgeipperticalar facts, and the impossibility 
of ascertaining t y reason of the deaths of the persons 
just mentioned, and the remoteness of the transaction ; ‘and 
insist upon those circumstances, afid the ean, lapse of time, 
as a bar to the relief. 

Upon the first blush of such a case on tie “one feels that 
from its staleness, it is entitled to no favour. Tt is Seed 
nearly fifty-four years since the supposed mo 
the plaintiffsfseek to redeem. To the filing of li it 
was forty-four years; and thirty-seven years from the'last 
transaction respecting the negro, that, namely, of the con- 
veyance by the plaintiff to Colson. Every fact therefore, 
which it is necessary for the plaintiffs to establish, ought to 
be clearly and fully established by them; and every fair 
presumption made against them. Under the circumstances 
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it might, therefore, be held, after the death.of all the parties Jows, 183¢ 
except the plaintiff, that the transaction Was a sale, and & Boaxmean 
rightful sale by the executors; ‘and also that the. plaintifis ,.° 
have received full sii from the executors, to whom 
she looked, when’ she eyed in completion of the title of » 
the purchaser from 1 them. But supposing the point of Satis- 
faction to remain in : doubt, and although the executors con- 
veyed with that view: that the plaintiffs did not accept qua 
satisfaction ; and further, that there was unquestionably a 
’ mortgage and not a sale to Colson; yct at this day, 
the plaintiffs cannot, we think, redeem upon their present j¢ chattels 
bill. ‘The executors of the father are not made parties, nor ee 
is their assent to the plaintiffs directly established. The be - 
assent. was inferred in argument from the length of time, and aya 
the attestation by the executor of the plaintitt’s bill of sale to necessary 
Colson, But"time can only operate in favour of a posses- party to a 
th fact presumed from it; and here lagna he 
vaines 1 the ‘alience of the executor, a 
tor.of the legatee’s conveyance 


may evidence st c: anassent. But not in this 
case, in which the plaintiiis are obliged to suppose in their 
bill a -fair mortgage made by the executors, to the very 
person to whom the plaintiff was conveying. It does not 
imply an intention that the Jegatee should defeat or redeem 
the mortgage ; for the instrument at rather implies ae 


renunciation by the legatee of th o either) With- 
out assent of the. sexoettons they are necessary parties 
for t protection of th own rights, and those of cfeditors 
case is not one, in which the Court would be inclined to 
allow the case'to stand over to make parties. But if an as 
seit were established, and the .necessity of those parties 
SAE dispensed with, the plaintiffs must come into. 
court for pion upon the right of the executors, who” 
made | the mortgage ; and not upon any original right in the 
feme plaintiff ; $ whieh her infancy and coverture would save 
from'the effect of laches. Ifa mortgager assigns the equity 
of redemption to an infant, or married woman, the mortga- 
gee is not to be in a worse situation thereby; and the as- 
signee cannot redeem after his assignor is barred. The 


plaintiffs seek to redeem themselves, instead of the execu- 
11 





82 


EQUITY CASES IN THE 


June, 1838. tors. But they have brought their suit for that purpose 
Buaxueap long after one by the executors themselves could be enter- 


v. 


Co.son. 


tained. Collusion between Colson and the executors ‘is 
charged, as well as fraud and imposition by all of them on 
the plaintiff i in obtaining a deed from her. If those charges 
had been sustained by proof, the Court might have been 
more ready to assist the plaintiffs to redress against both. 
But these charges have no shadow of foundation; and the 
application, in its only shape, is a naked one for redemption 
by the legatee of a mortgage fairly made by the executors, 
where the mortgagee has been in possession, and no notice 
taken of the mortgage for upwards of forty: years. ‘The 
time is a full answer to the executor in such a case ; and must 
be so also to the legatee, with or without the executors being 
before the Court ; and thisis especially so, where the executors — 
never intended to transfer their title to the legatee, but in 
fair probability, at the least, otherwise made the legacy good 
to her. The bill must therefore be dismissed with costs. 


Per Curiam. Bill dismissed. 


THOMAS McLIN v. ROBERT McNAMARA Ardmr. of. 
STEPHEN FERRAND. “ 


: 


A promise to settle an account, is an admission of a subsisting liability, and an 
engagement to pay any balance which may, upon the settlement, be found. 
due, and repels the plea of the act of limitation. 


The cases of Ballenger v. Barnes, 3 Dev. 460, ~ of Blount 0. Porterpik, 2 Hay 
161, approved. 


Tue plaintiff resided at Newbern, and the ile in- 
testate at Salisbury—the former had sent-to the latter va- 
rious invoices of goods for sale, and had purchased for him 
household furniture. The defendant’s intestate had made 
sundry remittances to the plaintiff on these accounts, and the 
latter in July 1829, wrote requesting am account of sales, 
and also for a remittance of the balance due him; com- 
plaining “that the accounts between us have really re- 
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mained unsettled longer than I could have wished.” In June, 1838. 
reply to this letter, Ferrand, on the 5th of October, 1529, youn | 
wrote as follows :—*I should like to have a settlement with ,,..”. 
you, to know if I am in due to you, and for the purpose of a. 
so doing, I shall visit Newbern in the winter, where I ex- 
pect to remain several months.” The plaintiff in April, 
1830, wrote to Ferrand, complaining of his not coming to 
Newbern according to his promise, insisting upon having an 
account of sales, and asking permission to draw. Ferrand 
died in November following. The bill charged the facts 
above set forth, and prayed for an account. 

The defendant in his answer admitted that there had been 
many business transactions between the plaintiff and his in- 
testate, but denied any knowledge of their particulars. He 
relied upon the act of 1789, for the protection of execu- 
- ‘tors and administrators, and the act of limitations. ' 

The bill was filed on the 26th of September, 1832, and 
it appeared. from the record, that process had issued re- 
turnable to the ensuing October Term of the Court of 
Equity for the county of Craven. Upon the act of 1789, 
the proof was that the defendant had made the advertise- 
_ ment required by that act in two newspapers published in 

the town of Salisbury—no proof was offered of any adver- 
tisement at the court house, or at any other public place in 
the county of Rowan. 

- Badger, for the plaintiff, ! 

Caldwell, & J. H Bryan, for the defendant. 


Dantas, Judge, after stating the case, proceeded as fol- 4 series of 
lows :—The defendant’s counsel contend, first, that the ac- consign- 


counts are not mutual, but are all on the side of the plaintiff, one site, 

and that he should have proceeded at law. We think this *°40! Py 
objection is not tenable. We admit, that to entertain a bill 2 ogg _ 
in equity for an aecount, there must be mutual demands 3 diction oe 
a series of accounts on one hand, and a series of payments ay fer 


on the other, and not merely one payment and one.receipt, cheeses” 


Dinwiddie v. Bailey, 6 Ves. 136, 9 Ves. 473, 1 Mad. c. p. one trans- 
86. But here the bill expressly charges and the answer would not 


admits that there were a series of accounts by the plaintiff, » Aas 


and sundry payments by Ferrand. 
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Jone, 1838. Secondly, the defendant relies on the act of limitation. 


McLin 


?. 
McNama- 


RA. 


~ We are of opinion, that this act does not bar the plaintiff. 


On the plaitiff’s demanding a settlement of accounts, Fer- 
rand (on the 5th of October, 1829,) answered by letter and 
said, “I should like to have a settlement with you to know 
if I am in due to you, and for the purpose of doing so I 
shall visit Newbern in the winter.” The bill was filed on 
the.26th of September, 1832, and thereupon, as appears 
from the record, process issued returnable to the October 
Term 1832. 

The promise to take the case_ out of the statute of Seniim. 


~ tions must be either an express one, or amount to a clear 


A svit in 
equity is 
commenc- 
ed when 
the bill is 
filed, and 
net when 
the sub- 


pena is is- 
sued. 


admission of a still subsisting liability. Ballinger v. Barnes, 
3 Dev. 460. Buta promise to the creditor by the debtor, 
to account or settle, “to know if 1 am in due to youj is, 
we think, a promise to pay the balance, if on settlement there 
shall be a balance due from the promisor. Why , if the 
balance is not to be paid? The letter of Fes was 
dated within three years of the time of filing the bill—and 
within three years before “ process issued” to the October 
Term 1832. The statute declares, that all aetions which 
shall be sued or brought, shall be commeziced or brought 
within the time and limitation in this act expressed, and 
not after. In equity, is the commencement of the action the 
filing of the bill, or is the action commenced only from the 
issuing of the process? Our act declares, that no writ shall 
be served by the sheriff unless he has a copy of the» bill 
ready to deliver to the defendant, Rev. stat, ch. xxxm, sec. 
4. In England, by the staty4thand 6th of Anny no subpena 
shall issue till after the bill is, filed. It is, however, there a 
frequent but irregular practice; to sue out a subpoena before 
the bill is filed, and file the bill before the return day, 2 Mad. 
C. P.197. The filing of the bill, it seems to us, is the com- 

mencement of the action, within the theaning of the statute. 

The subpeena and copy are but as process emanating Or is- 
suing from an original, and not the commencement. But 
however that may be is immaterial in this case, as not only 
the filing of the bill but the issuing of the process thereon, 
was within three years after the date of the letter. We 
therefore are of the opinion, that the act of limitations isnot a 
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bar to the plaintiff’s claim. The act of 1789, imposes as a Juve, 1838. 
condition on an executor or administrator an advertisement yy-p iy 
at the court house and at othér public places in the county. It a 
has been held that advertisements:published in a newspaper za. 
printed and circulated in the county is a substantial compli- ‘ro entitle 
ance with that part of the law requiring advertisement at *7 24m 
other public places. Blount v. Porterfield, 2 Haw. 161. But the benefit 
ee ; o,e ° of the act 
it is not a substitute for the positive requirement of adver- of 1799, 
tisement at the court house. . 


*, The plaintiff is entitled to have an account. 


Per Curiam. Direct an account. 


“WILLIAM R. LINDSAY etalt $. JOSEPH H. WILSON, et alt. 


Where neithal of two assignees have the legal title, their respective rights are aeoet print- 
governed priority of their assignments, and where a debtor placed edinthe 
bonds and in the hands of an agent, and directed him to pay certain county. — 
_debts from his Collections, and solicited and procured from the creditors their : 
acceptance of this security, and afterwards assigned all his debts to a trustee - , + 
for the benefit of other creditors, it was held that the trustee took only the Hugh ; 
residue left after payment of the debts mentioned in the directions to the pl 
y owe 


agent. ‘ 
‘Ts cause Wastheard on bill and &nswer, and from them My 
the ease appeared to be as follows :—Hoskins, the Ph an 
-of Lindsay, being induced by ill health to close a mercantile ~~ 
business which he had cargiéd on in Charlotte, proposed to 204 
placeshis bondsiaind accounts for collection 'in the hands of 7° ©’ iw 
Mr. Morrison, 4 practising attofney of that place. His ob- . 

ject was to have the debts '8peedily got in, and also to pro- 

vide for the security and payment of certain of his creditors, 

so that they should feel satisfied: He accordingly, on the 

20th day of November, 1833, left with Mr. Morrison evi- 
dences of debt to the’amount of $10,917 -23,, and took his 
receipt‘therefor. He then drew an order on Morrison in 

favor of Carson for $950, payable out of the first moneys 

that might be collected on those debts, which Morrison 

accepted on the 30th day of November, 1833, and afterwards 

took up, partly with cash and partly with his own bond. On 

the 3d of January, 1834, it was agreed between Hoskins and 
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Jows, 1833. Morrison that the latter should apply certain of the bonds to 


ay 


Wineen. 


x, the satisfaction of a debt to himself; and Hoskins gavé 
written directions to Morrison to pay out the moneys as’ he 
should collect, to certain other creditors named, debts to the 
amount of $2,879 -87;. On the 6th day of the same month 
Hoskins gave similar directions in favor of other creditors 
mentioned, to the further amount of $3,239 -8;, making in 
the whole the sum of $7,069 45. Hoskins instructed Mor- 
rison to inform the creditors respectively of the transaction, 
and obtain their approbation of the security provided for 
them and their assent to the arrangement. Immediately - 
thereafter Mr. Morrison gave personal notice to such of the 
creditors as lived in the vicinity, and addressed” of 
advice to the others, who were the principal c 
were merchants resident in Baltimore and New- Ye 
creditors here assented at once, and those at a distan 
turned replies assenting to the arrangement and scope 
the security in Morrison’s hands. The particular¢dates- of 
those replies did not appear ; but if given in e\ course of 
the mail, they would have been received during t month 
of January 1834; and those creditors took nos 6 against 
Hoskins, but relied on the security held, for’tiiem” By Mor- 
rison. é: 24 AS . es 
On the 20th day of February, 1834, Hosk ‘ins; by a 

of trust, executed by himself and the defendant, 
and not by any of the creditors thereby provided fdr, com> 
veyed certain estates to Mr. Jofies, and also assigned “dll 
the debts due to him (Hoskins) now in the Hands ofMr.’ 
Morrison for collection,” upoirtrust to raise ore 
to pay certain debts therein spétified. “At the 
cuting this deed Hoskins delivéred'to Mr. Jones the receipt 
given by Morrison, and informed the trustee and creditors 
of the instructions he had giver for the prior payment of the. 

other debts, namely, $7,069 -4£; thereout in the first place ¢ 
and about that time Hoskins also wrote to Mr. Morrison 
from Guilford county, of the assignment he had made; and 


advised him that, after discharging the said gebts to which ° 


the funds had been previously specially appropriated, it 
would be his duty to pay the surplus to Mr. Jones as trustee 
for the benefit of the other creditors. Soon after Hoskins 


& 





SUPREME COURT OF NORTH CAROLINA. 87 


died insolvent. Lindsay administered on his estate and de- Jone, 1838. 

manded the evidences of debt from Morrison, whostefused Laxpsaty 

to deliver them up, on the* ground that. he held themasa y,”. 
security for the creditors mentioned in the instructions of 
Hoskins to hin, who looked to him for payment thereout, 
and also as an indemnity to himself against Joss from his 
promise to those creditors to use dilligence to collect the 
debts and pay them thereout as collected. Lindsay_ then 
forbad Morrison the use of his name to institute suits. But 
it was afierwards agreed between them, that Morrison 
should proceed in the collection in the name of the adminis. 
pia and that the rights of the respective parties and cre- 
should be submitted to judicial determination. A 
erable sum was accordingly collected, but not enough 
hiarge the debts of which Hoskins directed the pay- 
Bt by Morrison ; and it wasnot expected that more would 
ed, as the other debtors were supposed to be in- 


}sold the specific property conveyed to him, and 
ed ‘with the creditors mentioned in the deed, and 
the whole proceeds in part of their demands, 

vas filed by the creditors mentioned in the deed 

ary, 1834, and by the administrator of 

again Mr. Jones and the executor of Mr. Morri- 

for an&iccount of the moneys collected by the latter, and 

| oeayeht to leve it declared that those moneys ought to be 

re place tosthe-satisfaction of the creditors 

s, and the ring paid to Lindsay, the ad- 
ins. 
for the plai 

Graham & J.  Monsieai for the defendants. 


‘Rorrix, Chief Justice, after ‘stating the facts, as above, 
proceeded as follows :— 
. The, plaintiffs are entitled certainly toa refenetice for. the 
of ascertaining the state of the funds in Morrison’s 
hands, and of the debts to which they are applitable ; and 
they must have it, if they choose to run the risk of the ex- 
pense of. it, should the inquiry turn out against them. With 
the view of ascertaining the utility of proceeding to take an 
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son was to pay, or those for whose benefit the asiguneni 
was made to Mr. Jones—are entitled to be first satisfied 
out of the fund in the hands of the former. This course 
was adopted, as it was understood by the Court, because if. 
that question be decided in favor of the former class, all the 
fund that is available, will be exhausted without satisfying 
them, and the plaintiffs would deem it useless to proceed 
further in the cause. _ 

Upon the particular point discussed, the Court is clearly 
of opinion against the plaintiffs. Neither class of creditors 
nor their trustee have a legal assignment of the debts from 
Hoskins. Accounts cannot be so assigned; and ‘bonds and 
notes can only be by endorsement. They both, then, claify’ 
by equitable assignments. Each of them is valid 
the representative of Hoskins ; and as between each-other, 
the rule is, that which is prior is preferable. It may, thoagh, 
be at once remarked, that as far as Mr. Morrison satisfied 
the specified debts by applying the funds to their payment, 
or by discharging Hoskins by taking up his notes and giving’ 
his own, before the execution of the deed to Mr: Jones and 
notice of it, the transaction stands upon sufficient grounds to 
support it, without reference to the doctrine of an equitable 


assignment to the creditors. It was an actéal appropriation 


and payment of Hoskins’ money, by his diséction, and to his 
use. Thisincludes the debt to Mr, Morrison himsélf, to Car- 
son, and to any others‘in the like Saati ‘With réspéet to 
the creditors who were not the question i is, -. 
what passed between Hoskin n, and those c 

gives *them a lien on this “fénd’ anterior to’ the assign- 
ment of the 20th of Fébruaty, 1834. We think“it‘undoubt- 


edly does. The evidences“@f debt were deposited’ with 


the intention that they should be a security for those yo 
If that ‘Were not sufficient until rejection by the ¢feditot 
yet when this deposite and the purpose of it4Were, upen 
request of Hoskins, communicated,to the creditors, and. 
acceptance of it as a security solicited, and they@id a 

it; we must hold it to amount to an assignment in this Court. 


All parties so intended and understood. The creditors took 


~ 


Ds 


$7. 
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no other means of collecting or securing their debts, but Joe, 1938, 
urged diligence on Mr. Morrison, anda speedy payment by jaosiv, 
him. Hoskins had every reason to’be satisfied that it should ate 
be so regarded by them, as well as himself. That he con- 
sidered the fund thus far specially appropriated is clear 
from his communication to his other creditors at the time he 
made the deed of trust. If he could have countermanded 
his instructions to Morrison, viewing him simply as his own 
attorney and agent, it is certain that he did not intend to 
countermand them, and that he did net then look upon Mor- 
rison as his agent only, but as a person authorized to act on 
behalf of the creditors who had accepted, and to hold the 
fund for their benefit. The deed is expressed in the 
terms, “all the debts in the hands of Morrison? ) 
if they, proved good, there would still be a consider- 
urplus, nearly $4,000. But he told them that he had 
ive orders for the payment thereout of the other debts, 
and that: they could only get the residue after the satisfaction 
of those debts ; and to that effect he gave information to Mr. 
Morrison within a few days. It is not stated precisely when. 


» the several acceded to the arrangement ; but it 
must be es they had all done it prior to the 20th of 
FE P it appears they were. written te early in 


January and returned answers, and in due ‘course of fhail all 

the answers ve been received before the expiration. 
of January. -assent, however, is to be assumed, until 

the contrary is shown; which is’ not pretended. The deed 

of tru was therefore taken with express rioti¢e that it was 

P ntion of Hoskins that th of debts mentioned in 

ctions to Morrison first paid ; and if there 

else in thé’case“but the instructions and this 
a postpone those clijimiiig under ‘the: deed off 

Tt makes it an assignment of the halanee after 

it ofthe other class of debts. 

fore be déclared that the otivastil not 

of the fund placed in the hahds'of Mor- 

ioned in the instruetions to him 

a first fully paid: If the plaintiffs do not pro- 


an order of reference within a reasonable 
12 
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Jons, 1638. time, say on or before the Ist of February next, the’ bil must 
Lreosay, then stand dismissed with costs. 


v. 
Wusos. = Per Curiam. Decree accordingly. 













GEORGE COOPER and HENRY ARRINGTON v. LITTLEBU- 
RY, WILCOX, et al. 






Between the creditor and a surety, the former is not bound to active diligence to 
protect the latter—but if by his act he deprives him of a security, the latter is 
pro tanto discharged; and where upon an appeal from the County to the 

Superior Court, the judgment wag affirmed, and execution issued against the . 

defendant and the sureties to the appeal bond, and was levied upon property 

of the principal debtor sufficient to satisfy it, and the plaintiff discharged. the 
levy, he discharges the sureties. 











Arrer the plaintiffs had failed in establishing their de- 
fence at law, (vide the case of Binford v. Alston, 4th Dev. 
351) they filed their bill praying that the money which they 
had been compelled to pay in satisfaction of the judgment, 
might be restored to them. 

The material facts were, that an action wi Wehneh by 
the defendant Wilcox, in the name of Bintord, the 
defendant Alston, in the county court 
being obtained against. Alston, he 
Court of Nash, and iffs b 
secuting the appeal. Alston 
Court, judgment was oes at the Septe 
of 1827 in favor of Binfurd. Alston and the” 
his sureties, and an A am Drop 
Alston and the plaintiffs returnable to the 
Term. This execution wasifevied upon property 
sufficient to satisfy the judgment. When the 
the exeéution was at hand, and the sale about to tak > 
the defendant Wilcox, upon the prayer of pal ove: 
out the knowledge of the plaintiffs, yo 
forbear the sale, and return the execution indulged 
Alston paying the costs, sheriff's quate, and #128 sai 
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part of the debt. Upon this arrangement being made the Juve, 1838. 
goods seized were left with Alston, and afterwards were “Coored 
either disposed of by him, or taken by other creditors and 
sold at execution. No further effort was made to collect. * 
the judgment until the summer of 1831, when Wilcox sued : 
out a scire facias in the name of Binford to revive the judg- 
ment, and Alston having left the State and beifg ttterly in-+ 
solvent, it was adjudged that execution should issue against 
the plaintiffs thereupon. Under this execution they had been 
compelled to pay the judgment (with the exception of the 
sum so paid by Alston) and interest and the costs of the 
scire facias. 

Devereux for the plaintiffs. 

Badger 4 B. F. Moore for therdefendant Wilcox. 


Gaston, Judge, after stating the facts, proceeded : 

There is nothing in the relation of principal and surety 
between. two persons directly liable to the creditor, which 
imposes on him the duty of active diligence against the prin- 
cipal debtor. Mere forbearance or delay in collecting from 
the principal debtor, furnishes no ground on which the surety 
can ask for exoferation. But if the creditor do any act for 
the ease of the ‘principal, without the privityof the surety, by 
nt the y is injured or exposed to injury, that act 
may be ae or the a relief. One has not the 

cost. The creditor 
should remember 
nd this-relief to his 

ry % ibe! choose to release the . 
+ ‘waret Accordingly it is w , settled that if the creditor 
* from benevolence or favor to sherprincipal debtor, relin- 

. ity which he has forthe debt, or gives up funds - 
applicable to itéipayment, the surety will be 
é to the extent of that security or of those’ funds. 
Mayhew v. Crickett, 2 Swan 191, it was hélden to 
beelear that . ‘a creditor takes the goods of the principal 
debtor i in and afterwards withdraws that execu- 
i the surety pro tanto. Soin Law v. East 

id: Company, 4 Ves. 829, it was considered as incontes-’, 

tible that where a creditor has a fund of a principal debtor - 
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Jone, 1938 Sufficient for the payment of the debt, and gives it back to 
Cooran the debtor, the surety can never afterwards be called upon- 
The creditor by virtue of the seizure in execution; or of the 


to any party injured by unfaithfulness in execution of that 
trust. «For it is a rule, that if he be not only creditor but 
trustee, then even his neglect, if it occasion the loss of that 
tothe benefit of which the surety is entitled, will pro tanto 
discharge the surety. Capel v. Butler, 2 Sim. & Stew. 
457, (1 Cond. Eng. Chan. Rep. 543.) 

The application of the principle to this case seems ob- 
vious. After Wilcox had levied his execution on Alston’s 
goods, these became a specifie and full security for the pay- 
ment of the debt—and this security, out of benevolence to 
Alston, he has relinquished, or at all events has by his act 
rendered ineffectual. In justice he must be regarded -.as 
having thus énterfered with the collection of the debt at his - 
peril, and not at the risk of those who neither consented to the 

The rights COUrse pursued, nor were consulted respecting it. The prin- 
apt ey ciple is spoken of as one of equity—but it prevails in all 
tion are re- courts where the relation of principal and surety can be recog- 
all courts if nised, It is in truth but a consequence of the moral injunction 
hig cherae- so to exercise one’s rights as not to injare others. Accordingly, 
sarety can where from the nature of the instrument it appears that one 
asatlaw man is surety for the debt@f another, if the obligee defeats 
cases the condition of the’ bond;"the ‘sdréty is discharged. So 
any ae where there is acceptor and drawer, and the holder releases 
ofa bill, if the former, the latter cannof+be beld responsible; “But the — 
_ the former form of the security frequently puts it out of the power of’ 
— he any ybut a Court of Equity to apply the principle. Here 
discharges there cotild not be relief @t law, because by thé ‘form of the 
thelatter. iudgment ‘rendered on! thé appeal bond, Alston’ and the 
plaintiffs were alike principal debtors. “But in équity it*was 
competent for the plaintiffs to show that they were sureties 
for Alston. ad 

There must be a reference to inquire and-report what 
moneys have been paid by the plaintiffs, and when, amd to 
whom paid, an account of their fiability, as the sureties of 
the defendant Alston, specifying how much was because of 
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the debt and how much for costs,—Until the coming in_of Juxx, 1838. 
that report the Court reserves the question whether the Coorm. 
plaintiffs shall recover back any, and if any, what part of 2 ores 
costs @méurred by them at law upon the scire facias. The i 
Court holds them clearly entitled to restitution of all they © ““ 
have paid for the debt and interest thereon, and to recover 

their costs in this suit. 


Per Cortam. Decree accordingly. 


RICHARD HINES v. GEO. E. SPRUILL,"et al. 


Where a testator by his will gave to his two sisters all his land, “ together with 
all cattle, horses and other appurtenances thereto except so much thereof as 
wn just debts, which I think may be done trom the growing crop ;” 

and afterwards gave all his negroes to the same persons, it was held that 
the will did not create a charge upon any part of the property for the benefit 
of creditors, over and above that which the law affixes upon the whole per- 
sonal estate. 


» Tue plaintiff in,his bill set forth a deed of trust executed 
to him. by Benjamin.J.- Spruill, on the 28th January, 1834, 
whereby the said Benjamin, among other real and personal. 
ioned,¢gnveyed to him all his,’ the 

i j ivided interest; whether in law or equity, 
wiediinen ofl land whether he resided, it being the same 
wwhich, was devised by John.S. Ross, to his sisters, Manga- 
ret, then.the wife of said Benjamin, and Elenor P. Ross, and 
all his undivided interest, whether in law or equity, to cer- 
_ tain negroes therein named, cattle, sheep, hogs, corn, fodder, 
pork. and farming utensils, im trust to be sold for paying 
, flebts due. from the said Benjamin to the defendant George 
E. Spruill and others,. and of discharging the said George 
+ and others from certain responsibilities encountered for the 
said jamin. Sales had been made by the trustee, and 
he. declared himself degirous of accounting for the proceeds 
»f those who might bé entitled to receive them, but that he 
was embarrassed and perplexed by conflicting claims set 
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Jove, 1838. up to a part thereof, and he filed this bill in ordiiegidate 

Hues these conflicting claims settled. He stated that thé andivi- 
ded interest so conveyed by the deed of trust, had ‘accrued 
unto the said Benjamin as follows :—That John S, Ross, the 
brother of M -the wife of the said Benjamin, and of 
Eleanor P. died in the year 1828, having duly made 
his last.will.and:testament, and thereby, besides devising to 
his said two, sisters the plantation whereon he resided and 
certain negroes to each of them in severalty, after the pay- 
ment of his debts, which he thought might be paid out of the 
then growing crop, he gave all the remainder of the negroes to 
his said sisters jointly, and provided that they should remain on 
the plantation until his sister Eleanor should arrive at age, and 
then the property to be divided equally between them—that 
of this will, the testator appointed his father William Ross, 
and Edmund D. McNair, executors, of whom the former 
alone proved it and qualified as executor—that the said Wil- 
liam sold enough of the property of his testator to pay the 
debts, and. liquidated the same or the greater part thereof, 
by substituting his own notes, or those of others, in satis- 
faction thereof, and thereupon assented to the. legacies 
which went into the hands of the said Benjamin and Mar- 
garet his wife, and the said Eleanor, and had ever since 
been held by'them ; that WilliamRoss had since died and 
that Speneer.D. Cotton & Co,and@yethers whom he named, 
alleging themselves to be créditors of John S. Ross, claimed 
to have a lien on the undivided so conveyed to 
him for the payment. of their demands, and notified him 
that they should hold him respongible therefor. The prayer 
of the bill was, that the cestué gue under the deed to 
him, might exhibit and lish amount of their re- 
spective claims under the said deed, and that the 
creditors of John 8. Ross might bring forward and esta 
their claims, and show what lien they had on that part of * 
the estate of the said John, which had. been conveyed to him, 
that an account might be taken of the trust fund in his hands, 
and that he might be quieted and protected in the et 
of his trust. 

The cestui que trusts answered, and exhibiting the auibent 
of their respective claims, denied that the claims of the al- 


Seaches, 
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creditors of John 8S. Ross were true in point of fact ; Jos, 1838. 


insisted that if they did exist in fact against any person, they 
were personal claims against William Ross, and contended 
that in any event they did not constitute any lien upon the 
property conveyed in trust to the plaintiff. The creditors 
also answered, admitted the will of John S, Ross, the quali- 
fication of William Ross as executor thereof, and the death 
of the said William, and said that since the death of the said 
William all the personal estate of the said John came to the 
hands of the said Benjamin J. Spruill and wife, and Elea- 
nor Ross, the legatees in the will, to an amount:more than 
sufficient to pay the debts of the said John; and they exhi- 
bited the debts. due to them respectively.. The defendants 
Spencer D. Cotton & Co. averred, that the said John at his 
death, owed them $404 ;4,, by note, and $189 -42,, by open 
account—that they furnished the said. William, after the 
death ef the said John, with articles for carrying on the 
farm and supporting the family of the said John to the 
amount of $23 ,42;; that on the 11th of September, 1830, 
after the qualification of the said William, he executed to 
them his note as executor for $631 -4$;, therein including all 
the saiddemands, and also one for $18 43, due from the 
said Margaret, now the wife of Benjamin J. Spruill, for ne- 
cessaries furnished her; that upon receiving said note they 
surrendered to the id ‘William all. the evidences’ of their 
demands thereby w vidences they éharged to 
-be under the control. aintiff, or of the said Benja- 
mim; that they took the notg under the belief that the exe- 
cutor could thereby charge'the estate of his testator, and in 
good faith, and not losingysight of the funds in his hands, be- 
longing to his testator, to the same, for that it was 
known to them that thé said William was'insolvent, 

then owed them personally.a large sum, which he’was 
aiterly unable to pay ; and they insisted that inequity they 
were entitled to have satisfaction out of the estate of the said 
John, inthe hands of the plaintiff and of Eleanor Ross. The de- 
fendant Dickens alleged, that the estate ofthe said John was 
indebted to him the sum of $72-42;, due since September, 
1826, for a horse purchased by said John, by the direction 
and advice of his guardian the said William; also the sum 


H — 


Qeeenz! 
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Jonz, 1939. 0f $84 +9; for ‘an account against.the estate of the said 


Hines 
v. 
Spaviu. 


;, ohn, acknowledged to be just bythe executor, and fora 
medical bill of $118 -32; for professional services rendered 
the estate of the said John, under the direction of the exe- 
cutor ; and. have a lien in equity on the estate 
of the said John, e satisfaction of these demands. The 
Be i Jackson averred, that while John 8. 
“minor: an “aceount was opened with Barnes 
x mercantile firm since dissolved, the whole 
business and age ge of which had been surrendered to the 
said Jackson.) by William his father, who was from time to 
time furnished with the means of carrying on the farm of 
the said John; that the said John was also during that time - 
furnished with many articles, or necessaries; that after fis 
death the estate continued to be managed in the same man- 
ner for the benefit of the said Margaret and Eleanor, and 
the ount continued with the defendant om the said:terms; 
and in’ manner, by reason of all which he con- 
tended had a claim for the sum of 445 -44,; due from 
ruill and Eleanor Ross in equal proportions. 
And a defendants alleged that they did not ~believe 
thet Wiliam Ross ever assented to the legacies to‘his daugh? 
ters, the Fayre Elst “ijnasmuch-as 


8S. Ross, ome time befdl 
with D. Richards & Co., | ‘ 


whereof was! “exhibited ; tbat 

William Rose cx cet aa ‘the said firmp ‘and to 
buy for themisu necessary ‘for the 
subsisténce of. a "Bleanor Ross Ross his 

trusts, and for he keeping Up, of the farm,\and poi 
pete support of the slaves thereon; and that 
the said firm’ fb mia wivanses ta money, by the dees 
of the said pn and of Benjamin J. Spruill, after higinter- 
marriage with Margaret Ross, topay overseer’s wages and 
other charges on the farm, an account of all which was also 
exhibited. This defendant also alleged that E. D. McNair, 
had, for a valuable consideration, assigned to Richards é 
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Co. a claim which he had, becatse of money paid by him on Jows, 1838 
a note which he had executed as surety with William Ross, “yy N75 
for the hire of a negro employed on the said farnmi—that inven. 
Richards & Co. forbore from pressing their demands at the 
request of William Ross, who proposed’to pay them off out 

of the profits of the farm; that at the time when these de- 
mands accrued no division had taken place between the 
legatees and devisees, and the slaves and land were worked 

under the superintendence of the said William, and this de- 
fendant insisted that as well the demands thus arising, as the 
amount of debt due from John 8. Ross, at his*death, were 

a charge upon the land and slaves aforesaid, prior to’ the 
disposition thereof by Benjamin J. Sprui 

The will of John S. Ross, filed asian exhibit; contained 

the following clauses, and they were the only ones bearing 

upon the question. “ Imprimis. « 1 give unto my two sisters 
Margaret and Eleanor, the plantation on which I now live, 
together with all cattle, horses, and other appurtenances 
thereto,except so much thereof as will pay my. just‘and law- 

ful debts, which:I think may be done from, théerop"now 
growing thereon.” I give unto my sister Eleanor, negroes 
Lizette and her children; to sister”Margaret, Sabina and 

-her child, together with what others she may hiave, I wish 

3 also that hey mpl ec" gavotage 


fie « 


A reference of the plaintiff’s accounts ‘was directed, with 
instructions to the commissioner to distinguish in his report 
the faridsin the hands of the plaintiff arising from the sale 
of the property formerly belonging’ to John 8S. Ross, from 

which were created by the ‘sale of the meget 
of Benjamin Spruill. t B- 

Upon the coming im of the report, His ] =~ Ses 
Pearson, at Edgecombe, on the last circuit; by an inter- 
locutory order declared that the creditors of John S. Ross 
were entitled to satisfaction out of the fund inthe hands of 
the plaintiff, arising from the sale of his assets, which came 
to the |hands of Benjamin Spruill, upon his: intermarriage 
with Margaret Ross, and directed a reference to ascertain 
the amount of their debts. From this decree the defendant 

13 
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Jor, 1838. claiming under the deed of trust, ‘prayed an appeal which 
Hine was granted, 
Badger & Devereux, for those claiming under the deed 
of trust, ° 
No person appeared for the other defendants. 


Sentai. 


Gaston, Judge, after stating the case as above proceeded as 
follows: As the appellees have chosen to submit the cause here 
without an argument on their part, and the decree contains 
no reference to the grounds upon which it was rendered, we 
are under the necessity of ascertaining these as well as we 
can by our own unaided suggestions. We much regret this ne- 
cessity, since it i yable that considerations which influ- 
enced the judgment of the’Court below, may altogether es- 
cape our notice. The decree we presume is founded upon 
the position that the legacies bequeathed to Margaret and 
Eleanor Ross were charged—either by express declaration 
of the testator, or by the law of this Court—with the pay- 
ment of the testator’s debts—and that therefore so much of 
the fund in the plaintiff’s hands, as was produced by the 
sale of what had been Margaret’s share in these legacies, 

om fought to be applied tothe satisfaction of these debts. 

der by ‘he If this position be admitted to be correct, we are never- 
pot in theless thet. with a difficultyywhich i in the sent state of 
ohn. ae parties ‘and pleadings ‘we es, perable. The 
of grecif- bill is in the nature of an in the -cestui 
against his que trusts on the one side, and the creditors of John s Ross 
fects, iué, on the other, are the contending parties., Both of these par- 


trusts, and 


the credi- ties are actors in the controls aye each are to establish 
he latter 


tors of the 
testator, as their respective claims. ase their claim te the 


jo te ae, subject matter in controversy on their being creditors of the 
are actors, said Ross, but the former deny the fact of their being credi- 
sary that tors’ It i indispensable then to the effectual assertion of 
should.” this claim, to establish the legal existence and amount of the 
have estab debts said to be charged on the estate of Ross; and how 
debts at can this bes done in a suit wherein there is no represen- 
"tative of Ross to litigate these matters? Ifa bill be filed to 

subject property in the hands ofa third person to the satis- 

faction of a debt wherewith it has been charged by the 

debtor, it is essential that the debtor be a party thereto. He 


is primarily liable, and the thing charged is to be applied 
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only in aid of that liability. “Whether he be debtor or not, Jonz, 1938. 
and if debtor to what amount, are matters. which cannot be ~4,,., 
determined until he had an opportunity of béing heard upon .°. 
them. So if a bill be brought against third persons who 
have possessed themselves of the effects of a deceased per- 
son, which are liable for the satisfaction of hisdébts, the ex- 
ecutor or administrator of the deceased must-be a\party 
thereto. The executor or administrator isthe representative And in a 
of the deceased—appointed either by the deceased, or by cues te 
the public authority to stand in his place—to enter upon his a tey 
goods and chattels—to have action against his debtors—to should bea 
perform his obligations as far as the assets thus collected?” 
will be adequate—and then to make sugh a disposition of 

the suplus as he has directed, or if he has been silent, such a 
disposition as the law presumes him to have intended. The 
representative of the deceased debtor must therefore be 

heard on the question of debt or no debt: He who is in- 

trusted with the effects with which debts are to’be paid, and 

who, in respect thereof is primarily liable for those debts,must 

be a party ‘where the aid of the Court is inv 

persons or property that may be lizble in aid of him, or. of 

the effects in hishands. State Batity..Knoz 4- M'Morine, 

and Ante. 1 vol. rep. 53. There 4s¢tifiother a minor As should 
difficulty, of the ee a iess"Phe cre- sons claim- 
ditors do not ¢ ted fund "hal be applied to interest in 
the full.’ They insist that it the subject 
is part of what was boecathad? o Margaret and Eleanor the legacy. 
Ross as tenants in com ‘and that it ought to be applied 
rateably, with the part whith thejlatter has received, to the 
discharge of a burthen imposed upon the whole It follows 

clearly, ee a party to con- 


trovert the claim. 
But upon the best ciatiierdiion which we have: beenable 
to give to the subject, we have been brought to the conclu- ra! wear; 
sion that the specific arti¢les bequeathed to Margaret and {7° 0f* 
Eleanor Ross were not, in the proper sensévof the term, have no 
charged with the payment of the testator’s debts. Certainly | his assets 
in the 


our law wills that all the debts of a deceased person shall be hands ofan 


satisfied to the full extent of al/ his property, both real and ae. of 
personal, and it has endeavored to make, and as we believe unless by 
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Juz, 1938. has made, effectual provisions for the accomplishment of this 

Fixes Purpose. But among these it has not charged the specific 

n.. articles or subjects of property, with the debts. Even the 
PRUILL. ° e ° 

heir may alien before action brought, and although he may 

force of |, be liable to creditors for the value, they have no lien which 


some rule 


of equity, enables them to pursue the land. Personal property is re- 


pg ap garded as of a mutable and perishable character, and liens 
frauds rust Upon it are not readily implied. The executor or adminis- 
or the like. trator is liable by reason of the assets—legatees or next of 
kin who have received their legacies or distributive portions, 
by reason of the obligation on them to refund—other per- 
sons obtaining the assets gratuitously, or by collusion, by 
reason of the fraud manifested by the act, or of the trust 
implied from it; but there is no en in favor of general cre- 
ditors of the deceased against his goods and chattels. When 
a creditor has obtained a judgment against an executor or 
administrator, and issued his fi. fa. thereon, then he acquires 
the same lien against the things liable to execution, as every 
other execution creditor has against the property of his 
debtor. And as equity follows the law, if nothing can be 
obtained by /egal process, a Court of Equity will aid the 
creditor to enforce his judgment against things which that 
court regards as part of the debtor’s estate, because of the 
lien so acquired by issuing the execution. Angel v. Draper, 
1 Ver. 8399. Rambant ¢ Co. v. Mayfield, ¥ Hawks 86. 
But a lien- was probably, considered as expressly created 
by the testator. From the terms of the decree, “that 
the creditors are ‘entitled .to ‘satisfaction of their debts 
out of the funds in the hands of the plaintiff arising from the 
assets of John S.Ross,” we'colleét that in the opinion of His 
Honor this charge was confinéd to the personalty bequeathed, 
and did not apply to the land devised in the first clause .of 
the will to Eleanor and Margaret Ross; and if there be a 
charge created by the words, “except so much thereof as 
will pay my debts, which I think may be done by, my*crop 
growing thereon,” we believe that it is confined to the cattle, 
horses and other appurtenances mentioned in this clause. 
These were the subjects immediately anteceding the excep- 
tion. The fund which he supposed would be first appropfi- 
ated, and which he trusted would be sufficient, was of the 
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character of appurtenances—“the then growing crop.” Juss, 1638. 
Creditors could not wait until his sister Eleanor might arrive" pines 
at age, and until that time at least, he contemplated that ..° 
the plantation should continue entire, and the negroes, who 

are certainly given without any charge, were to remain 

thereon. We do not think that it was the ‘purpose’ of the 

testator by the language here used, to charge any part of his 
property to his creditors. It is to be recollected that the 
supposed subject of this charge is personalty, and personalty 

of that kind which is peculiarly perishable. We are to bear 

in mind that all legacies are by law postponed to debts, and 

that aii the personalty comes into the hands of the executor 

subject to the demands of the testator’s creditors. Whena 

testator therefore directs his debts to be paid out of a par- 

ticular portion of a fund, all of which is by law primarily and 

directly applicable to the satisfaction of debts, the direction 

is, as between the legatees of different portions of this fund, 

which shall bear the. burthen of the debts. We must be pigoronce 
careful not to be misled in the construction of words like these, between 
by a supposed analogy to the English decisions on the sub- aed 
ject of charging /ands by will for the payment of debts. _ In Property, 
that country lands are not (or at least were not when those — 
decisions were made) liable forthe payment of the simple debts—in 
contract debts \of the, deceased. He cannot alter the law ‘%*"., 
and make them/directly liable, but having a right to devise creditors 
his lands, he-may devise them either absdlately, or subject to 

any reasonable condition. When therefore’a Court of Equity sonal, the 
collects from a will so exécuted as to be effectual to pass S0lely be- 
lands, that the testator devises that his lands shall be subject gatees for 
to the payment of all his just debts, they: give effect te this Stion. In 
will inthe only mode by which'it\can operate: They hold the second, 
that itis adevise in trust for the payment of debts—that the of the land 
lands are by force of the will charged with the payment for oo 
thereof. But we can find nd case—no dictum—where in yy — 
that country a testamentary disposition is made of chattels, * specific 
subject to the payment of debts, that the liability of those 

chattels to the creditor is in the slightest degree effected 
thereby. .The testator can give no chattels but subject to 

the payment of debts. All his chattels are immediately lia- 

ble to his creditors. The chattels do not pass by his gift to 
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June, 1838. the legatee—but they go first to the executor, and the law has 
“Hives prescribed their liability, and his liability by reason thereof, 


Srrviit. 


to the creditors—and the liabilty of legatees, if the executor 
delivers them over without satisfying or providing for the 
satisfaction of their demands. There is no ground from 
these words to presume a specific charge upon such chattels, 
But there is reason for holding that, as the testator desired 
that they should be so applied in preference to other parts of 
his personal property, the legatees of the latter, as between 
them and the legatees of the former, have a right to exone- 
ration from the debts of the deceased. 

The contending parties disagree whether the interest 
which Benjamin J. Spruill acquired in the chattels so be- 
queathed to his wife, was a legal interest. The cestui que 
trusts aver that the executor assented to the legacies, whereby 
the chattels bequeathed to Spruill’s wife. became her pro- 
perty in law, and upon the marriage became his absolutely ; 
but the creditors allege, that they do not believe this, be- 
cause the period for receiving the property had not then ar- 
rived. Ifby the period referred to they mean the time fixed 
for a division, they assign an unsatisfactory reason for that 
belief. The legatees were as competent to’ take jointly as 
severally, and the bequests are made to them, and not to the 
executor in trust for them. From a joint possession, an assent 
toa joint bequest is as presumable, as from a several pos- 
session that to a séveral legacy. The division was not to 
precede their possession—of course not to precede the as- 
sent to their legacy. « If the question of lien depended on 
the fact whether there had been an assent or not, an in- 
quiry, or an issuein regard to-that ‘matter should have been 
directed before pronouncing for such lien ; but we think the 
question of lien is not affected by it. ~The plaintiff must ac- 
count for the proceeds of the sales.in his hands to those for 
whom he is express trustee, unless it is shown that they be- 
long to others, and no other claim is set up to them here but as 
being liable, in his hands, to the general creditors of the de- 
ceased. This claim we think unfounded. If in truth the things 
sold be yet in law the assets of John Ross's estate, the decree 
in this cause cannot prevent the surviving executor, or any ad- 
ministrator de bonis non with the will annexed, who may be 
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hereafter appointed, from asserting his right to the posses- Juve, 1838. 
sionr thereof; or be in the way of any credito endeavor- "Hie 
ing to charge the proper representative of that estate with 
the value thereof, or otherwise subjecting them to the satis- 
faction of his demand, as the assets of that estate. , 

It is the opinion of this Court, that so much of the inter- 
locutory decree as is appealed from, is erroneous and ought 
to be reversed—and it is ordered that the same be certified 

_ to the Court below. 


Soames, 


Per Curram. Decree reversed. 


HANNAH GEE v. HENRY, GEE and PEYTON R. TUNSTALL. 


A marriage settlement which directs the trustee, in the event of the wife dying 
without issue of the marriage before her husband, to. transfer to him all her 
property excepting her land and slaves, and to convygy them as she should . 
appoint ; in the event of the wife’s surviving the husband, there being no issue 
of the marriage, held upon the recital and other parts of it, to create a trust of 
the land and slaves for her sole and separate use. * 


Gaston, Judge. The main purpose of this bill-was to rea’ 
furm a marriage settlement entered into between the plain- 
tiff and her deceased husband James Gee.—This settlement 
was executed on the 24th February, 1824, between the said 
James, Gee of the first part, the plainsiff then Hannah 
Norfleet, widow and relict of Marmaduké Norfleet of the 
second part, and the defendant Peyton R: Tunstall of the 
third part.—It recited that a marriage was in contemplation 
between the parties of «the first and° sécond part ; that the 
plaintiff was seized and possessed of a considerable estate, 
consisting of lands, slaves, stocks of different kinds, crops, 
household furniture and plantation implements; that it had 
been agreed that the said James, after the said marriage, 
should receive and enjoy during the lives Of them, the said 
James and his intended wife,the interest and occupation of the 
said real and personal estate, and that the same and the interest 
and profits thereof, from and after the decease of such of 
them, the said James and Hannah, as should first happen to 
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Jone, 1838. die, should be had and enjoyed by the said Hannah 
Guz if she should survive him, and after her death by any 
issue which might be of the intended marriage, and that the 
land and slaves, and the profits thereof after the death of the 
Tvxstait. .4id James and Hannah, or whichever of them should first 
happen to die, in case there should be no issue of the 
intended marriage, should be at the sole disposal of the 
said Hannah notwithstanding her coverture ; and then pro- 
ceeded to convey in proper mode and by apt terms unto the, 
said Peyton R. Tunstall, all the said lands, slaves, stocks of .+ 
different kinds, crops, household furniture and plantation im- 
plements upon trust after marriage, to permit the said James 
during the jowt lives. of himself and his intended wife, to take 
and enjoy the .interest and profits of the property thereby 
assigned, for his own us¢ and benefit, and from and after the 
decease of such of them, the said James and Hannah, as 
should first die, in trust, if there should be issue of the said 
marriage, to permit the said Hannah, if she survive the. said’ ’ 
James, to receive and enjoy all the interest and profits of the 
said assi property during her natural life, and upon the 
death of the said Hannah, to.transfer all the said property to 
such issue’; but in case the said Hannah should die before 
the said) James, leaving no issue of the intended marriage, 
upon trust to transfer to the said James all the property there- 
by assigned except thé land and slaves, and to transfer the 
said land and jslaves unto such persor as the said Hannah 
should by. idstrument in writing. in the nature of a’deed or 
will, limit and appoint, to the imtent that the saidvlands and 
slaves might not be at the disposal, or subject to the control 
or debits of the said James ; andin default of issue of the in- 
tended marriage, and of such limitation or i in 
relation to the said lands and slaves, to the heirs of 
the said Hannah. .The contemplated marriage took place 
on the day of the execution of the settlement, and in April, 
1884, the said James Gee died intestate, and administration 
of his effects was duly granted unto the defendant Henry 
Gee. ‘The widow on the 14th March, 1835, filed this bill 
against Henry Gee and Peyton R. Tunstall the trustee. — 
The bill charged that there was an error in the marriage 
settlement in this, that by the agreement made between her 
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perty of every description then belonging to hér was to be Gi. 
conveyed to the said Tunstall upon the trusts dediiced in the... , 
said settlement; that her said late husband undertook to have  & 
the settlement prepared, and caused it to be drafted by i 
degal gentleman in the State of Vinginia,,where he, the said 
James, them resided ; that it was pre se mted "to, and executed 
by her under the: representatic i that” it “conformed to the 
said agreement, but that either through the fraud or negli- 
gence of her husband, or mistake of the draftsman, the settle- 
ment omitted to convey to the trustee, and secure to the 
trusts agreed upon, the money, stock and furniture then be- 
longing to the plaintiff, and the debts. her, 
ties for money then’in her possessi 
that after the marriage, her hu 
ministrator ,of the plaintiff’s 2! 
$12,330 62 in part payment of her distribu sida “a 
‘intestate’ s estate ; that he further received, ‘U1 : 
é on a petition for division of the slaves tha 
intestate’s estate, a large number of negroes as nih 
share ; that afterwards upon an arbitrament made of sufidry 
matters of dispute betweén-the persons entitled ae 
tion of said intestate’s estate, it Was awarded a 
husband had received more than the just f the 
plaintiff’s share therein by the sum’of $2918 ®, and i 
ment of said excess he should éonvey to David , 
husband’ of one of the next kin of said ifité’taté"Gleven’of the 
negroes 86 received b#-sim as the plaintiff’s distributive share ; 
and that her husband" afterwards. re-purchased frém said 
Clark, one* of the sdid“hegroes bythe namie of Jim; that he 
afte disposed of the said Jim; and then purchased two 
seolitowane and Doll,:with thé smoney. of the laintiff 
paid unto him‘by the administrator of her former fee, 
intending that they should be substituted in in Hiei 9 
that at’a sale made by the administrator of her ' Fog 
of the perishable estate of his intestate, her Tate hisband pur- 
chased stock and furniture, to a seventh part whereof she 
was entitled. The bill prayed that the marriage settlement 
might be reformed and a trust declared for her in regard to all 
i4 
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Juwn, 1838. the property of whatever nature or description which came 
Gex to her late husband upon his intermarriage, and the plaintiff 
Gi, declared a creditor of her husband as to the said sum of 

& $12,330 62, and if the said settlement should not be reform- 
Texsralt. od, that she might be declared entitled to compensation for the 
negroes surrendered to David Clark, and their issue, to the ne- 
groes purchased by her late husband with her money, and to 
compensation for her one-seventh part of the stock and furni- 
ture purchased by her late husband at the administrator’s sale. 
The defendant, Henry Gee, answered the bill, admitted 
that he was the administrator of the late James Gee, and 
referred for the state of the assets which had come to his 
hands to. the inventory and account of sales which he had 
returnedito,Court. The answer, denied that there was any — 
fraud or mistake in the drafting or execution of the marriage 
settlement, and insisted that it was perfectly understood be- 
fore the Mnarriage, and part of the agreement between his 
intestate and the plaintiff, that he should become entitled as 
husband to: all the moneys due and owing to the plaintiff, 
which the intestate might receive, or reduce into his posses- 
sion. With respect to the slaves which the bill charged that 
the defendant’s intestate conveyed to David Clark, the de- 
fendant denied that the plaintiff has any just claim for com- 
pensation. | ‘He, stated that Marmaduke Norfleet, the first 
hus thé’yplaintiff, left him surviving his said widow 
and five childreéfi, and alse left a will, and Peyton R. Tun- 
stall was “duly appointed his administrator with the will an- 
nexed ; that the slaves belonging to the estate remained un- 
divided, some of ‘them being hired ‘outby the ‘administrator, 
and. others jworking on the plantation of their late 
master, under the superintendefitg of the administra- 
tor, and that the\said: administrator kept possession of all 
the ‘other personal propefty of the said Norfleet, until after 
the intermarriage of therdefendant’ s intestate with the plain- 
tiff; that after‘thé intermarriage a division was made of the 
slaves Which were of the said Norfleet’s estate into five 
equal sharés, of which one was allotted to the defendant’s 
intestate in right of his wife, amounting according to valua- 
tion to the sum of $7320 20; that after the marriage a sale 
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was made by the administrator of the perishable property of Joxs, 1838+ 
his testator, at which sale the defendant’sintestate purchased G7 

a large amount of stock of various kinds plantation ‘utensils, 
furniture, &c., and that he never got into possession oren- = & 
joyed any stock, plantation utensils, or furniture whatever, 7°" 
which were her property ; that several suits having been in- 

stituted between the persons interested in the said Norfleet’s 

estate, the entire settlement of the estate Was referred to 
arbitration ; that the arbitrators awardedithat the defendant’s 
intestate, in right of his wife, was entitled to receive but one 

seventh instead of one-fifth of the slaves, and had received 

an excess on account thereof ; that the said intestate had 


money of the estate by his wife.before his mia 

altogether a debt against him of $4117 43 ;"and 

they further awarded that the intestate should pay” 

don Edwards, in right of his wife Liicy, $1207 29 

liver over to David Clark eleven of the slaves. he had 
received under the former erroneous allotments, ame nting in 
value to $2910. The defendant insisted that a 6'so‘mnuch 


of the value of the said slaves thus transferred, oD ivi 
Clark, as cogrected the erfor’in the former allotment 
plaintiff could have no claim against her busband’y 

and that as to the residu | has ajust counter claim by 


reason of her. « debts. before'thé marriage, 50 paid 
off by. these 1 @ “also insisted that the :, 
consented that these psetier thits’be paid off, 

fore could not on that“account claim ‘Compensation, 

’ The defendant further stated . that ‘a ‘€rop was. p 

planted by his intestate, onthe lands ‘of :thé ‘plainti 

was subsequently made by! the labor of the’ sla 

plaintiff, and of his intestaté, and had been wholly: 

by the plaintiff; that the plaintiff also reaped” quantity 
of wheat which had been previously sown by the intestate, 
and had applied to her own use a quantity of bacon left by 
the intestate ; also that before his death he had leased out 
parcels of the land of the plaintiff upon shares of the crop, 
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Jowe, 1933. and that these rents had been received by her since his death 

Gee and the defendant claimed to be credited in account there- 
for. He also insisted that he was entitled to credit for the 

sum.of $750 which his intestate accounted for to the estate 

TensTatt. of Marmaduke Norfleet, because of a slave of that estate 
sold by his said wife, before their intermarriage, The answer 
further alleged that the intestate, in right of his wife, caveated 
the probate in Virginia of the will of one William Hill, her 
relation ; that by the said will all the property of the testa- 
tor was given away from the plaintiff; that the intestate 
succeeded in effecting a compromise, by which was secured 
to the intestate the sum of $1500 or thereabouts ; that about 
three months before the death of his intestate, when he was 
about to receive the sum so secured, he was restrained from 
doing so by an injunction obtained at the instance of the 
plaintiff upon an allegation of facts wholly groundless ; and 
that in about a week after hig death, the plaintiff proceeded 
to Virginia, and upon giving am indemnifying bond, procured 
and received the said :noney. 

The defendant admitted that his intestate purchased the 
negro slave Jim back from David Clark, but declared that 
the purchase was effected with the money of the intestate, 
and that Charles and Doll werg not purchased as substitutes 
for Jim, but were bought before he purchased Jim, and 
bought with his.proper money* - + 

This answer was replied to gcisrally, and ‘proofs were 
taken on both sides—the substance’ of which bw be found 
stated in the opinion of thie Court. : “ 

Badger &. Devereux for the’ plaintiff. PaaS 

Iredell §- Moore for the defendant. =? 


Clear proof Gaston, Judge, after stating the caneyas above, proceaded 
of fraud or as follows : 


—— ae subject of the alleged error in the marriage settle- 


necessary 


to reform @ ment, the plaintiff has examined but one witness, John H. 


marriage 
settlement, Edwards. His testimony has been taken twice; the Court 


d in th 
a oeemee ne has attentively considered. both his depositions, and is at a 


= eee loss Se pronounce satisfactorily what is proved by them fur- 
be conclu- ther than an impression of the witness, founded on conversa- 


— tions with the parties, that the property of Mrs. Norfleet 


°. 
Ges 
& 
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was to be so settled as to secure the use ofit to her intended Jonz, 1933, 
husband during the marriage. This is*very weak testimony ~G,) 
to show that the settlement was intended to embrace all ie 
the property to which Mrs. Norfleet had claim, as well as 
that whereof she was possessed. The settlement itself, un- 
less there be clear proof to impeach it for fraud or mistake, 
is conclusive of the argument of the parties. There would): 
be no security for property if such solemn instruments could - 
be set aside by Vague testimony. Besides any inference 
from this “ understanding” of the plaintiff’s witness is re- 
pelled by the testimony of Ann S. Wooten, a -witness on 
the part of the defendant.’ She, like the witness John H, 
Edwards, was a subscribing witness to the marriage settle- 
ment. She resided with the plaintiff at the time of her in- 
termarriage with the defendant’s intestate, and deposes 
that some days before the said marriage was solemnized, 
the plaintiff, speaking of the settlement, informed her that it 
was a marriage contract made to please her children, which 
she did not expect to have proved, and “that there was nothing 
said in the deed concerning the ‘money that was coming to 
her, and the profits of the farm, and he James Gee, would 
get itin spjte of her children.” The Court has no hesita- 
tion in declaring that the pei has not made out @ case 
for reforming the deed, . 

_ The construction of ‘the déed is not.free. from difficulty. 
The bill charges that the property of the plaintiff, therein de- 
scribed as “consisting of lands, slaves, stocks of different 
kinds, crops, household furniture and farming implements,” was 
conveyed upon trust for the use of ‘the.busband during their 
joint lives, with remainder to the issue of the marriage, if 
any, and in default of issue, then in tfust, for the plaintiff, or 
such person as she should appoint. On examining the deed, 
however, it will be found that after the trust declared for 
the husband, during the joint lives of himself and wife, it 
proceeds to declare the trusts in the event of one dying and, 
there then being issue of the marriage. In this event it 
provides, that the said Hannah, if she survive, shall enjoy the 
profits of the property during her life, and the property it- 
self shall be tansferrerd to the issue. The deed then pro- 
ceéds to declare the trusts in the event of the plaintiff dying 
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before her husband, and leaving no issue, and in that event 
requires of the trustee to transfer to her husband all the 


settled property, except the land and slaves, and to trans- 


fer those unto such person or persons as she shall by writing, 
in nature of deed or will, appoint. Neither of the events thus 
specifically provided for has happened, and unless we can col. 
lect from the instrument some other indications of a trust it 
would follow that no trust has been declared suited to the 
event which has happened. In such a case equity would 
follow the law, and hold the husband entitled to all the per- 
sonal property reduced into possession during the coverture. 
Wé think, however, that We can éollect from the instrument 
indications of a trust applicable to the event which has oc- 
curred, although it must be confessed that they are not ex- 
plicit, and arise upon language very inartificial. The,deed, 
after declaring the last mentioned® trusts in regard to the 
land and slaves, proceeds thus, “tothe intent that the said 
lands and slaves may not be at the disposal or subject to the 
control or debts of the said James Gee, her intended hus- 
band —and in default of such issue of the intended marriage, 
and of such limitation or appointment in relation to the said 
lands and slaves, to the heirs at law of the said Hannah Nor- 
fleet.” When we consider that these slaves were preévi- 
ously to the settlement her property, and see that any do- 
minion over them by her intended husband, except.as to the 
profits thereof during the marriage, 18 $0 sedulously guarded 
against, and that the ulterior estate in t is limited to her 
appointees, and for want of appointment, to: ‘Sher heirs,” 
and when we further advert to the recital i in the deed, that 
it had been agreed “that the /and and slaves, and the 
profits thereof, after the death of the said Hannah and James, 
or of whichever of them should’ first happen’ to’ die, in 
case there should be “no isswe of the intended 
should be at the sule disposal of the said Hannah, notwith- 
standing her coverture ;”. we feel ourselves justified in de- 
claring that upon the whole instrument an intent appears 
that the trustee should hold the said lands and slaves, after 
the death of the husband, without issue of the marriage, in 
trust for the widow, see Sugg v. Tyson,, 2 Hawks, 472. 
We do not feel ourselves authorized to infer such a trust 
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in regard to any other property conveyed by the deed than Joxe, 1838. 
« lands and slaves.” ‘The specification of these in the parts Gus 
of the deed on which we have relied for inferring this trust, Ges 
would seem to exclude the other property. A difficulty might’ 
have been raised on the part of the defendant which is waived ” 
by the answer, whether the widow’s share of the negroes of ~epeh sd 
her deceased husband were conveyed by the deed. In law he ma 
the property in these slaves, as in all the other chattels of op 
the deceased, was in the administrator. She could not feme sole 
with legal propriety be said to be “possessed” of any of * — 
them, but had a right only to claim from the administrator, ae 
her one seventh part of the net surplus of the estate in hiis scription in 
hands, after payment of debts, But as it‘appears from ?.tiement, 
the case that she had no other slaves, or personal property, af oll Oe 
except her interest in the estate of her husband, a construc- which she 
tioh of the deed, which Would exclude this interest wholly Ys.” 
from the operation of it, would be to render the deed a nul- 
lity. The distinction taken by the defendant between her 
share im the slaves, and in the other personal property of 
her deceased husband, seems so reasonable, that even if we 
doubted of its correctness, we should on his admission adopt 
it. ‘Slaves, though personal chattels, are regarded in our 
law as imperishable goods, which it is the duty of the ex- 
ecutor or administrator to. keep, and divide;in kind, between 
the legatees and next of kin. “An unnecessary sale of slaves 
nde: him liable to'them for.a devastavit. But with 
personal chattels which deteriorate 
proase otherwise, These, except when they 
ns specifically bequeathed, he is directed to sell, and 
after vefiten of debts He accounts for their value to his 
cestut que trusts, gut much violence of language Mrs. 
Norfleet might have been considered as possessed of an un- 
divided part of the slaves, as the wholé of them were kept to- 
gether for the purposes of a division i in kind, when she could 
propriety be said to ‘have’ ‘Possession of any of the 
other chattels of her deceased husband, directed by law to 
be sold, kept by his administrator to be sold, and afterwards 
actually sold by him in pursuance of his duty. If therefore 
the trust inferred for the plaintiff applied to all the property 
conveyed by the deed, we think it would not sustain her 
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Jose, 1838/ claim against the administrator for the money part of her 


Gz _ to the negroes) did not pass by the deed. 

& The award réferred to in the bill and answer, and all the 

~~. proceedings upon it have been exhibited. That award es- 
tablishes that James Gee and wife were entitled to one 
seventh part of the personal estate of the late Marmaduke 
Norfleet, amounting to $15629 87—that of this they had 
already received from the administrator the sum © of 
$12,536 16, leaving a Balance due them of $3093 71, and 
then awards that they shall take certain slaves of the estate, 
thereby set apart to them, and valued at the sum of $4301, 
and pay the excess of the value of these slaves above the 
balance so found due, $1207 29, to Weldon N. Edwards. 
The award found the whole value of the slaves to be divi- 
ded, $36601 of ‘which the one sevetith part was $5228 71. 
As we have declared that upon the settlement, and in the 
event that has oceurred, a trust did arise for the plaintiff in 
the undivided share which she was entitled to of the slavesof 
her first husband’s estate, we hold that she should have com- «© 
pensation from the estate of the intestate for the deficiency f 
in the share of the slaves occasioned by reason of , advances 
from the administrator, @xceeding her distributive slide in 
those parts of the personal estate which in the event that 
occurred, became the absolute property of defendant's i in- 
testate. This difference of valtie, $927 72, is to be irded 
as a debt to her upon the death of bér late ‘kane not 
before, since during the marriage he was a to a 
interest and profits of the settled estate. 

We see no-other well fotinded claim of the: plaintiff to 
compensation ‘The division of the slaves made before the 
awards, was altogether erroneous, and wastreated by the 
referees as null. For. ience indeed 1 y set’apart te 
the persons respectively entitled to distribution, ‘many of the 
same slaves as had been: before allotted to them: * But the 
partition made-in the award is a partition of all the slaves. 
The former is treated as having conferred no rights. 

There is no evidence to support the allegations that the , 
slave Jim was bought with her money, or that Charles and 
Doll were either purchased with her money, or as substi- 
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tutes for Jim. And it follows from what has been already Jone, 1838. 

said that she has no claim to compensation, because of the Gan 

furniture. and stock purchased by the intestate. Ges 
On taking the account which will become necessary by «& 

reasonof the’compensation herein declared in favor of the oman 

plaintiff, the defendant may set-off the amount by any just 

claims which the: intestate, or himself as the representative 

of the intestate has against the plaintiff. On some of those 

which have been brought forward in the answer, the Court 


has formed an opinion, and will declare it. Upon an * 


account of 


As the Court has put a construction upon the settlement the sepa- 
which gives to the intestates in the event that has happened, T#'« estate 
an absolute interest in all the distributive share of his late ried wo- 
wife, in her former husband’s personal estate, except the ne- manly 
groes, arid has declared a trust for her in these negroes ‘so 804 ber,, 
that the same should ngtybe affected by his dominion, control adminis- 
or engagements; and has held the intestate accoustablé ie 
only for the diminution of that trust find—it follows that etit!ed to 
the debts of the wife which thé intestate paid off, do not debts ot the 
constitute a credit for him upon the account for compensa- pad by his 
tion, “He acquired a large personal estate jure mariti, and ) wo oy 

‘took it. subject to the obligations which the law imposed coverture. 

daw as husband. There:is,fio. evidence that the wife 
nade a gift to him of the slaves, orjef the balance due her, 
because f the slaves. Syiy > = Prod 

The. defendant's intestate is entitled to a credit for the 

mblemients received by her, or for, the hire of 
of the défendant’s intestate after his death, and 
for any of his other personal property then con- 
‘verted to her use. after: ‘ 

The defendant is not entitled to demand from'the plaintiff 7°"? *, 
any. part of. the rents of the land which became due after lifes demis- 
the death of the intestate. ray follows the “law, and ses, dies 
where a tenant for life leases’and dies before ‘rent day, it rent is dee, 
makes no appointment of the rent. Jenner v. Morgan, 1 P, bis edmi- 

ms. 


- 


nistrator is 


Hay y. Palmer, 3 P. Wins. 501: not entitled “ 


The only remaining credit claimed is because of the or {?” >*"* 
sum of money stated in the answer to have been secured to 
the intestate, on the compromise of his caveat in Virginia, 
and received by the plaintiff after his death, under the pecu- 
15 
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Jos, 1838. liar circumstances alleged. The facts in relation to this 

transaction are too imperfectly disclosed to enable us to 
Gee | Pronounce upon the validity of this claim. The defendant 
&  isat liberty to bring it forward, and shew it in full before the 

Toxs74U- commissioner, should he be advised to do so. If the sum of 
money was, as the answer avers, secured to be paid to the 
intestate we do not see what is to prevent the defendant 
from re-claiming it from the person who has wrongfully 
paid it to the plaintiff. Perhaps however, if the case be so, 
the defendant may treat it as so much money received by 
her to his use, as administrator of the intestate. ‘If the 
money. was not secured to be paid to the intestate, but 
to him and his wife, we should think that the imterest in it 
never vested in the intestate. The Court however; makes 
no declaration on this matter, but reserves it for considera- 
tion upon the coming up’éf the report, ° a 

An account is directed to be taken of what is due to plaintiff 
for compensation, because of the impaired value of the trust 
fund at the death-of the infestate, and the commissioner is 
to allow as credits on that account the fair amount» of the ~* 
claims on the part of the defendant, which the Court-has) re- 
cognized as correct in principle, and such others as_the,de- 
fendant may establish by @yidence to the satisfaction: of the 
commissioner, to be Piricoater demtne deat, — 
mand of the plaintiff” YY 
IF the partiad GS tictineph de witheinnects = 

and any thing is found by the commissioner to be @ to the 
pene ot ae account, he must p 


~~ Gum 


son, hasbeen robmited without arguent, and expres the 
readiness with which it “would. listen to.an ears Hs 
a re-hearing from either party. 
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